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PREFACE. 


In this voJame I have endeavoured to collecfe together the Law 
of Arbitration which is found scattered through various Acts of the 
Legislature, Imperial and Local.' This book consists of three 
parts : Part I deals with the Indian Arbitration Act {IX of 1899) ; 
Part II dontains the provisions of the Code of Civil Procedure 
relating to Arbitration; Part III collects extracts from other 
enactments dealing with arbitration. All the cases from all the 
available reports in this country have been consulted and noted. 
As the Indian Arbitration Act, 1899, is, with very few modifications, 
a reproduction of the English Statute, 52 and 53 Vic., C. 49 and as 
it has not yet had the advantage of much judicial interpretation 
by the Courts in India, I have had to draw largely on the English 
decisions. For the collection of English authorities and the 
elufsidation of certain principles, I am indebted to the valuable and 
exhaustive work of Russell on Arbitration and Award, and to Lord 
Halsbury’s Laws of England and to Mew’s Digest of English Oases. 

For facilitating a comparative study of the subject, I have 
given under each section reference to analogous provisions in 
other enactments. The English Statute upon which the Indian 
Arbitration Act is based is given in the Appendix. 

The book is written on the plan of the Lawyer’s Companion 
Series which has stood the test of ready reference. A Table of 
Cases and exhaustive Subject-Index have also been added. 

THE L&WYEE’S COMPANION OFFICE, I 

Teiohinopoly, a. K. NANNIAH. 

Dated 28tli December, 1916. ) 
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STATUTE LAW 

RELATING TO 

ARBITRATION IN BRITISH INDIA. 

PART I. 


THE INDIAN ARBITRATION ACT. 

(ACT IX OT 1899.) 


(Ebobivbd the assent op His ExcblIiENOT the Govbbnoe- 
Genbeal on the 3rd March 1899.) 

HISTORICAL MEMOIR. 


X ear. 

No. of 
Act. 

Name of Act. ! 

How afiected. 

1899 

IX 

The Arbitration 

Amended, Aot VI of 1900, S. 47 and 




Soh. I. 




Rep. in part, Aot VII of 1913. 


Afi Act to amend the Laio relating to Arbitration. 

Whereas it is expedient; to amend the law relating to arbitration by 
agreement without the intervention of a Court of Justice ^ ; It is 
hereby enacted as follows : — 

(NOTES). 

i,— “ Without the ioterveation of a Court of Justice,” 

(1) Reference with the intervention of Court. 

Where there is a reference with the intervention of a Court of justice, the provi- 
sions of the Indian Arbitration Act do not applyi and the powers of the 
arbitrators are governed by the second schedule of the Civil Procedure 
Code. 12 Bom. L.R. 852, I. 

(2) IrbltratioQ with respect to the subject of a suit. 

With regard to the arbitration so far as it affects the subject of the suit, the 
arbitrators could only take the opinion of the Court under Rule il of 
Soh. II of the Civil Procedure Code, which provides that, upon any 
reference by an order of the Court, the arbitrator or umpire may, with the 
leave of the Court, state the award as to the whole or any part thereof in 
the form of a special case for the opinion of the Court, and the Court shall 
deliver its opinion thereon, and shall order such opinion to be added 
and form part of the award. 12 Bom< L.R. 852 (858). 


W o 
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STATUTE LAW re ARBITRATION IN BRITISH INDIA. [PART 

[SS. 1 TO 


J.«-“ Without the intervention of a Court ot Justice {Concluded), 

Bliosfc title, ox‘ 1 . ( 1 ) jhis Aob may be oalied the Indian Arbi- 
teat and oommonoe- . , . . . ^ i 

aenfi. tratiion Act, 1899 

(2) If? extends bo the whole of Bribish India ; and 

{3) Ib shall come into force on the first day of July 1899, 

(NOTE). 

Indian Arbitration Act, 1899.** 

SoHPCo of the Act. 

This Aot is based upon the English Arbitration Aot, 1889, 62 and 63 Viot, , o. 49. € 
2. Subject to the provisions of section 23, this Act shall apply only 
in cases where, if the subject-matter submitted to 
‘ arbitration were the subject . of a suit, the suit could, 

whether with leave or otherwise, be instituted in a Presidency- town 

Provided that the Local Government, with the previous sanction of 
the Governor-General in OounoU, may, by notification in the local official 
Gazette, declare this Aot applicable in any other local area as if it were 
a Presidency-town. 

(NOTES). 

If the subject-matter submitted. ...in a Presidency town, ” 

(1) Where suits naay he instituted elsewhere than in a Presidency town, 

The term “could be instituted in a Presidency town ” in this section is not 
limited to suits which cannot be instituted elsewhere than in a Presidency 
town, but applies to suits which oan, at the plalntiR’s option, be instituted 
in a Presidency town or elsewhere. 144 P,R. 1906. D 

(2) Application to file award— Jariadiotion. 

This section is not very clearly worded, but a consideration of this section and 
of those sections of the Oivil Procedure Code which relate to the place of 
suing lead to the conclusion that an application to file an award must be 
made in that Court which would have jurisdiction to entertain a suit 
relating to the matter submitted to arbitration. 4 S.L.E. 20 (21). E 

(3) Jurisdiction of Karachi Courts to appoint arbitrator or file award, 

{«) The Karachi Courts have jurisdiotion to appoint an arbitrator under this 
Aot, where difEorencea have arisen between the parties to a contract for 
purchase of goods, entered into on terms known as the K.P. or " Karachi 
Pass Terms. ” 4 S.L.R. 10=7 Ind. Gas. 588. F 

(6) Where a dealer in Multan made a oontraot with an European firm in Karachi, 
under which the firm made advances on consignments of wool, and under- 
took to make all necessary arrangements for shipping the goods, selling 
them in Europe, and for remitting money to and from Europe, the dealer 
undertaking to pay redrafts for shortages ; on evidence being given that 
the redrafts were expressly made payable in Karachi, and that the 
practice was to remit all amounts duo to Karachi, and there having been a 
reference to arbitration in pursuance of a submission contained in the 
agreement : 

Beld, that the Court at Karachi had jurisdiction to entertain an application 
' for filing the award, 3 SiL.B. 8. ^ 



I] 

• 3.3 


Act IX ow 1899 abbitbase[on act). 


If tbe subjlect-maU^r submitted,, ..fa a Presidency town ”~-{ConcludeA)t 

ic) la a similar case, was held that the cause ot action arose in part at Karachi 
and the Karachi Courts had jurisdiotion to ^la an award based on a 
submission contained in the contract. 8 107 « 27 Ind, Cas. 129. H 

<4) Qoni!i>act made in X^ahore—Agreemeni to refep dispntes to mes>chaut in 

Karrachee. 

(a) A, carrying on«business at Lahore, contracted, by a series of agreements with 

B, to deliver large gnantities of wheat within certain periods. No such 
deliveries were made. A clause of the oontraots provided that any dispute 
whatsoever arising under the oontraots would be referred to the arbitration 
of two European merchants residing in Kartaohee, B, relying on the 
clause, applied that agreement for reference be filed in Court ; 

JBeld, that the dispute in ease of non-delivery could not be treated as one for 
arbitration in Karraohee, even if the clause for reference was otherwise 
valid. 64P.W,R. 1913 =>124 P,L.B. 1913 » 18 Ind. Oas, 316. I 

(b) The validity of the clause for submission under the particular oiroumstancea 

of the case doubted. (Ibid.) 3 

45) Sale of anascevtalned goods— Cause of action where arises. 

The defendant in this case entered into a contract with the plaintifi’s agents at 
M for supply of goods which were then unascertained, and agreed either to 
deliver the goods to the plaintiS’s agent at M to be forwarded to K at the 
defendant’s risk, or to forward the goods himself direct to K. The agree- 
ment also provided that in both the oases goods had to be tested and 
accepted or rejected by the plaintiffs at K. Eeld that inasmuch as the 
performance of the oontraot could be only oompleted at K, the Courts at 
K have jurisdiction to entertain a suit based on the oontraot, and also to 
entertain an application to file the award based on the submission con- 
tained in the oontraot. 4 S.L.E. 20, K 

3. The last thirty-sevsn words of section 21 of the Specific Relief l of 1877. 

Exclusion of oer- Act, 1877, and sections 523 to 526 of the Code of XIV of 1882, 

Saia“oaS® where Procedure shall not apply to any submission or 

Aot applies 1 . arbitration to which the provisions of this Act for the 

time being apply : 

Provided that nothing in this Act shall affect any arbitration pending 
in a Presidency- town at the commencement of this Act or in any local 
area at the date of the application thereto of this Aot as aforesaid, but 
shall apply to every arbitration commenced after the commencement of 
this i\et or the date of the application thereof, as the case may be, under 
any agreement or order previously made. 


(HOTES), 


Lagislative ohange. 


The rseuond proviso to this section b 
Aot, VII of 1913. 


i repealed by the Indian Companies 
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l,-~*^BsiClmha ot certain emctm&tits.., ^applies, 

.'Mataw of tba agreemeiit to nefej? to arbltratiow. 

The offeot of S. 28, Contract Act, S. 21 of the Speoiflo Belief Act road with tho 
related sections of the Indian Arbitration Act and of the Civil Procedure 
Code dealing with arbitration is that a person may not contract himself 
out of his right to have recourse to Courts of law, but in the event of any 
party having made a lawful agreement to refer a matter of difieranoe to 
arbitration as a condition precedent to going to law about it, the Gouris 
will recognise the agreement and give efieot to it by staying proceedings in 
the Court. 11 Bom. L.B. 275.' * 

Definitions. there is anything re- 

pugnant in the aubjeot or context — 

(а) “ the Court ” means, in the Presidency-towns, the High Court, 

and, elsewhere, the Court of the District Judge ; and 

(б) 1 “ submission ” means a written agreement 2 to submit present 

or future differences ^ to arbitration whether an arbitrator 
is named ^ therein or not. 

(NOTES). 

“ Clause ib). " 

(1) Corvespouding English Law. 

Tho definitioa of submiasiou in this section is wordlor word the same as that con- 
tained in the English Arbitration Act, 1889; 62 and.63 Viet. o. 49, S. 27. H 

(2) Analogous provisions in the Indian Law. 

Compare (i) Coda of Civil Prooedure (Aot V of 1908), Second Schedule, Rules, 
1, 17 and 20. 

(ii) Indian Companies Aot (VII of 1913), B. 152. 

(iii) The N.W.P. and Oudh Land Revenue Aot (III of 1901), S. 203, 

(iv) The Punjab Land Revenue Aot (XYII of 1887), S, 127. 

(v) The Indian Contract Act (IX of 1872), S. 28, 0 

Written agreement, " 

(1) Written agreement, meaning. 

A ‘ written agreement ’ is an agreement to which both parties have assented in 
writing. 6 S.L.R. 278 = 19 Ind. Gas. 925, 01 

(2) Submission and contract to snbmit— Difference. 

Tho distinction between the submission of a dispute to a named arbitrator, and 
a contract to submit disputes to au arbitrator is this. Tho former is 
commonly termed a reference ; the latter ordinarily takes the form of an 
arbitration clause ; the one is a contract, the other is a deleg.ation of 
authority. 7 S.L.R. 1 (4), 02 

(3) Agreement to BQbmlt to be In writing. 

To constitute a submission within the meaning of the Aot, the agreement to aumbit 
to arbitration must be in writing and signed by both parties as their agree- 
ment. Caerlean iTitiplale Oo. v> SUffhes, 60 L,J,Q,B. Gi0=65 L.T, 118, P 
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Written agreeatettt **---{Contimed), 

.(4) igi?ee!Mieii4 1® writisg not algned. 

(а) A submission must ba in 'Writing but it need not be signed . It is sufEcient if tbe 

parties Have definitely agreed to refer the matters in dispute to arbitration 
and their agreement has been reduced to writing, 4 S.L.B. 149 (151). Q 

(б) But in 6 S.L.R, 278 = 19 Ind, Gas. 925| it was held that to constitute a 

written agreement within this section, there must ba an agreement to 
which both parties have given assent in writing. R 

15} Written agfeement and document emhodying terms of agreement— Bifferencs. 

There is an essential difference between a written agreement and a document 
which merely embodies the terms of an agreement. Such document 
may be evidence of the agreement, but is not the agreement itself. If one 
party only attaches his signature, then it is a document embodying the 
terms of an agreement to which one party has expressed his assent in 
writing, but it is not a written agreement in writing unless the assent of 
both parties has been so expressed. 6 S.L.R. 278 = 19 Ind. Gas. 925 {Bco- 
parte Munro, In re Lewis, (1872) 45 L.J.Q.B, 1816 ; 1 Q.B.D. 724 ; 86 L- 
T. 857 ; 24 W.R. 1017 and Oaerkon Tinplate Company {Limited) v. 
Hughes', 60 L.J.Q.B. 640 ; 65 L.T. 118, R.) S 

(6) Broker’s entry of contract in purchaser’a books, whether a written agreement. 

A memorandum of a oontraot made by a broker and signed by him as such in 
the books of the purchaser is nothing more than a written intimation by 
the broker to the purchaser that a contract has been effected, but it does 
not by itself constitute a ‘written agreement’ within the meaning of this 
section. 6 S.L R. 278. Si 

(?) Reference to Bengal Chamber of Commerce— Rules of the Chamber if applicable 
to such arbitration. 

If a party to a oontraot has agreed to submit to arbitration, under the Arbitra- 
tion Act, of the Bengal Chamber of Commerce, he must be held to be 
bound by the Rules of that Chamber on that behalf, 19 O.W.N. 820=21 
O.L,J. 584 = 42 0. 1140. S2 

(8) Arbitration and a ward by Bengal Chamber of Commerce— -Jurisdiction. 

An award made by the Bengal Chamber of Oommeree was sought to be set aside 
; by defendants in Court on the ground that the Chamber acted in excess of 

jurisdiotioa in having made the award in favour of the plain tifis disregard- 
ing the fact the oontraot in question was made by plaintifia as brokers 
although in fact the plaintifls had no principals and the contract was not 
therefore enforceable. The plaintiffs alleged that there was a custom in 
the market in respect of gunny, hessian and manufactured jute goods by 
which brokers are held liable upon such, oontraots and suoh custom being 
well-known to the Chamber, the award was properly made and valid. 

The Court allowed evidence of custom and usage to be given and held that there 
was such a custom and that the defendants knew of it. 

Held, that the usage being known to the Chamber the matter was within the 
jurisdiction and the award was properly made. 20 O.W.N. 365, SS 

(9) lsbit 2 ?at!oa in Loudon between Calcutta purchasep and London purchaser, 

A London award in a submission by the Calcutta purchaser and the London 
purchaser in accordance with the rules and conditions of the London 
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2,r^** Writim agr 6 em 0 at**---‘{Coniimed). 

Assooiation oontraoli of 1913, would be binding in a dispuie tioliWQan tho 
Calcutta selleK and the Oaloutfea buyer. To make such an award binding 
upon a total stranger to the London submission thwo should bo a oloar 
and unambiguous agreement to that efleot, 43 0. 77. S i 

CIO) Mere stipulation without agpeemeut- Effeot. 

A mere stipulation inserted by one party and not formally agreed to by the other 
does not constitute such a submission. Caerieon and anof/icr, 60 L.J. Q, 
B. 640 (1891) ; lOC.W.N. 814=33 0. 1287. T 

(11) Ose of words ' office dhara * or ‘ office terms ’ In contract—Efifect. 

Nor can the mere use of the words ‘ office dhara ’ or ‘ office terms ’ in a oontract 
constitute a written agreement to submit difiereuoes to arbitration. They 
are at most symbols to denote that suoh an agreement has been made, 6 
S.L.R. 278=19 Ind. Gas. 925. U 

(12) Parol Bubmisslon. 

The Arbitration Aot does not apply to a parol submission so as to authorise a 
stay of proceedings. Bussell, 9th Ed., p, 55. ¥ 

(13) Award on oral submission not an adjustment. 

In this ease the parties to an administration suit appeared before the Assistant 
Commissioner and orally agreed to be bound by his decision on the matters 
in dispute. The Assistant Commissioner made an award, but the defend- 

, ant considered that he awarded an insufficient amount and declined to 

be bound by the award. Plaintiff applied for an adjustment of the suit 
under S. 375, Oiv. Pro. Code (1882) on the basis of the Assistant Com- 
missioner's deoision, J3eZd, there had been no adjustment of the suit. 

■ There had been no written BUbmission to arbitration as provided by S. 4 
of the Arbitration Act, and consequently there had been no legal and 
valid reference and the mere award of the Assistant Commissioner had no 
legal foundation and oould have no legal conaequanoea. 10 Bom. L.B. 
366=33 B. 69. m 

(14) Agreement by deed-~Appolntment by parol. 

If the appointment of the arbitrators was by parol, it would be only a parol 
submissiou even though the agreement were by deed. Ex Olaysliert 
3H.<fcO. 442 = 34 L.J. Ex. 41. X 

(15) Contract signed by broker in the books of the purchaser. 

The memorandum of a oontraot made by a broker, and signed by him as suoh, 
in the books of the purchaser, cannot by itself constitute a written 
agreement within the section, 6 8.L.B. 278=19 Ind. Gas. 925. Y 

(16) gubmlssion in writing not under seal— English Law. 

Under the English Arbitration Aot, 1889, parties may refer their differences by 
agreement in writing not under seal, Bussell, 9th Ed. j p. 55. Z 

(17) Agreement need not be on a single paper. 

(a) To oonstitute a submission, it is not neoessaty that there must be an agree- 
ment on a single pieoa of paper signed by both parties. It is sufficient if 
the bought and sold notes, containing a term to refer to arbitration, are 
signed by both parties or their authorised agents. 10 O.W.N. 814=33 
0.1237. A 
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2, Written agreement ’*--iContinued). 

{b) It is not neceesary that the assent of Gaoh party shall he written on the same 
piece : of paper. It is snf&oient if each party sign a separate document, 
provided that each contains the complete terms of the agreement. 19 Ind. 
Oas. 926. (See also AitJcen v. Batchelor, 62 L.J-Q.B. 193== 5 R. 218=68 
L.T. 530). B 

(18) It!b!t!?atlon clause contained in bought note, bat not in sold note. 

A provision for arbitration in case of dispute contained in the bought note 
signed by one party, but not in the sold note signed by the other party, 
does not amount to submission, Caerleon Tinplate Co. v. Hughes, 60 
LJ.Q.B. 640=65 L.T. 118. G 

(19) Stipulation in an Insunance policy. 

(а) A proviso in an insurance policy stipulating that difierenoes arising between 

the company and the insured should be referred to arbitration amounts 
to a'submission to arbitration, although the policy was not signed by the 
policy-holder. Balter v, Yorkshire, c£c., Jnsce. Co., (1892) 1 Q.B. 144i D 

(б) A condition in a policy of life insurance, effected by a foreigner with an 

English Insurance Company, which had a branch office at Budapest, to 
the effect that, " for all disputes which may arise out of the contract of 
insurance, all the parties Interested expressly agree to submit to the 
jurisdiotion of the Courts of Budapest having jurisdiction in such 
matters,” constitutes a submission within the meaning of this section. 
Austrian Lloyd Steamship Co. v. Qresham Life Assurance Society, (1908) 
1 K.B. 249 ; 72 L.J.K.B. 211. B 

(20) Counsel on each side noting on his own brief. 

Where an action was settled in Oonrt, and counsel on both sides endorsed and 
signed a note, each on hia own brief, “ counterclaim withdrawn.. .claims 
shall be referred to arbitration as quickly as possible,” the Court held 
that Buohjendorsements taken together constituted a submission within this 
section. Aitken v. Batchelor, 62 L.J.Q.B. 193=5 R, 218=68 L.T. 530, F 

(21) Original instrument need not contain the written agreement. 

The written agreement need not be contained in the original instrument under 
which the matters in dispute arose. Bandell v. Thompson, 1 Q.B.D. 748 
=46 L.J.Q.B. 713', Mason v. Saddan, 6 C.B.N.B- 526, But sea Blyth v. 
La/onc. I E, & E. 435=28 L.J.Q.B. 164, & 

(22) Arbitration clause in a contract. 

An arbitration clause in a contract amounts to a "submission” within the 
meaning of this section and is valid, being covered by exception (1) to 
S. 28 of the Contract Act. 33 0. 1169. H 

(23) Arbitration danse— Provision for notice within seven days after dispute. 

An arbitration clause in a contract for the erection of an electric plant provided 
that any dispute or diffetenoe arising between the parties as to the eon- 
Btruotion of the contract, or the rights or liabilities of parties, should be 
raferred to arbitration, "provided that no such dispute or differanoe shall 
be deemed to have arisen or be referred to arbitration hereunder unless one 
party has given notice in writing to the other of the existence of such, 
dispute or difference within seven days after it arises. ” The buyers having 
rejected the plant, the sellers, more than seven dafs thereafter, wrote 



a Sa?ATDTB LAW re ABBITBATION . IN. BBIMSH INDIA, [PAKT 

[S. 4, 

Wrktea agreement **-^{fiont%nued)t 

repudiating tbs rejection, and subsequently sued the buyers for the pries, 
The defendants having pleaded the arbitratiou clause, the pursuers 
contended that it was inapplicable on the ground that no notice had been 
given of the dispute v?ithin seven days after it had arisen. 

Held~-ih'At the dispute did not arise until the date of the pursuers’ letter re-. 
pudiating the rejection, but that the letter of repudiation was of itself 
notice of the existence of the dispute, and that, accordingly, the arbitra- 
tion clause was applicable. Eowden and Co., Ld. v, Poimll Duffryn Steam 
Coul Co.. (1912) S. 0. 920=49 So. L.B. 608. I 

(24)f.Sal© of goodB—OoHditloB referring disputes to arbitration- Notice. 

A member of the Glasgow Flour Trade Association sold flout to a purchaser 
(who was not a member), the terms of the contract being contained in 
sale-notes delivered to and accepted by the purchaser. Each sale- note 
contained on the margin these words : “ any dispute under this oentraot 
to be settled according to the Rules of the Glasgow Flour Trade Associa- 
tion.” One of these rules provided that all disputes should be referred to 
arbitration. No copy of the rules was sent to the purchaser, and it did 
not appear that he was aware of their terms, 

Held — that the purchaser had not received reasonable notice of the condition 
referring disputes to arbitration, and accordingly that he was not bound by 
that condition. M'Conmll and Held v. Smith, (1911) 48 So. L.R. 664. J 

(26) Kailway contract— General Arbitration Claose— Queetion of law. 

A'railway company entered into an agreement with another railway company to 
work and maintain a line of railway which the second company undertook 
to construct. In terms of the agreement the first company came under an 
obligation to pay the second company such a sum as would be sufficient 
to make up the anuual dividend to 4 per cent, on the “ paid-up share 
capital ” of the second company, The agreement contained this clause-— 
“ All questions which may arise between the parties hereto in relation to 
this agreement, or to the import out of the same, shall be referred to 

arbitration... ” A question having arisen as to whether the ex facie 

paid-up share capital of the second company, looking to the mode in which 
it had been created , which was said to have been ultra vires, was truly 
“paid-up share capital ” in the sense of the agreement. .J?eid~that the 
question was a pure question under the oontract, and that, although it was a 
question of law, it fell under the arbitration clause. North British By. Go, 
V. Newiurgh and North Fife By. Co., (1911) S-C. 710=48 Bo, L.R. 460. K 

(S6)f Agreement amounting to a bond and not a submission to arbitration. 

H, on hearing that hia goods wore detained by the British Gonsul at Koweit, 
signed a document, the material portion of which ran as follows : — 

'I do agree and bind myself to pay to the Director and Political 

Officer any sum which the said officer adjudges to be due from me on the 
said account after comparison and settlement of the account between the 
parties by any two independent and impartial and upright merchants.’ 

Held, that the said document was only a bond and that it contained no sub- 
mission to arbitration on which a valid award could follow. 6 B.L.R. 89 
= 16 Ind. Oas. 861. (Bewsinp' 4 S.L.R. 23.) h 
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2.—“ Written agreement ”~{Contimed). 

(27) Sfo special foi'm of sabmission reqaived. 

(a) Under tbis Act, no special form of submission is required ; only there must 
be an agreement to refer and that agreement should be reduced in 
writing. 4 B.L.R. 26=»7 Ind. Oas. 595. ffl 

(5) A submission may be contained in a clause quite collateral to the main pur- 
pose of an agreement. Thus, a bond conditioned “for A.’s due discharge 
of the duties of clerk,” “to be ascertained by the inspection of A.’s 
aooounta by J.S., and the amount so ascertained to be liquidated damages,’.’ 
is a submission to the award of J.8. respecting the accounts. Jebb v. 
WKierman,! Moody & M. 340. N 

(c) So also a cognovit for one shilling damages and such costs as the prothonotary 
should think fit, makes the prothonotary an arbitrator respecting the costs. 
Elvin V. Drummond, 1 M. & P. 88=4 Bing, 415, 0 

(28) Agreement enlarging time on changing acbitraton Is a new submission. 

An agreement, indorsed on an arbitration deed, or bond, enlarging the time, or 
changing the arbitrator, is a new submission in writing, incorporating in to 
itself all the terms of the original submission. <3 mgr v. Talbot, 2 B. and 
0. 179 ; In re Tunno and Bird, 6 B, and Ad. 488=3 L.J., (N.S.) K.B. 5; 

V. TkowpsoM, 5 Bast 189, P 

(29) Acquiescence in the mode of ascertainiBg share due to each partner. 

Where a practice has been acquiesced in for the share due to each of the partners 
in a joint transaction to be made out by the clerk of one of them acting as 
the servant of all, that is not a submission to the arbitration of the oletk, 
Goodyear v. Simpson, 15 M, & W, 16=15 L.J. Ex. 191. Q 

(80) Irregularity in the course of reference— Waiver. 

Though an arbitrator may have been guilty of some irregularity iu the course of 
the reference, it will not vitiate the award, if the conduct of the parties be 
such as shews that they have waived any objection on account of it. The 
waiver must be clearly made out, and the party must be shewn to have 
full knowledge of the defect which he is said to waive, 14 O.L.J. 188. B 

Stamp. 

(1) Stamp duty for an agreement to submit. 

Contract-notes which contain a provision for submission of disputes to arbitra- 
tion ought each to beat eight annas stamp under Art. 5, Soh, I of the 
Indian Stamp Act, 1899, as an agreement not otherwise provided for in 
the schedule. 13 C.W.N. 63=1 Ind. Gas. 371; B.P.J. (1883), p, 151; 
Mad. B.P. No. 256, 16th March 1388. S 

(2) Letters submitting to arbitration need not be stamped, 

Letters written by parlies authorizing arbitrators to arbitrate between them do 
not require to be stamped. 19 B. 32. T 

(3) Agreement contained in bought and sold notes— Stamp. 

(a) A oontraot for or relating to the sale of goods comprised in bought and sold 
notes, which contain a provision to refer disputes to arbitration, is 
chargeable with a stamp-duty of two annas on each broker’s note under 
Art, 43 of the Stamp Act, and not with a duty of eight annas as an agree- 
ment. 39 0. 669=16 Ind. Gas. 163. U 

2 



10 


STATUTE LAW n ABBITEA!EI0N IN BBITISH INBIA. [PaRTT 


[S. 4:.. 


Writtett ngreemeat * ’‘■»^(Ooncluded). 
A,~-Stamp'--[poncluded). 

{h) Where such, bought and sold notes were stamped with one anna stamps ; 
Eeld, that, on the materials before the Oourt, the practice of stamping 
such dooumants with one anna stamps was not invalid, and the prooeed- 
ings in arbitration were efieotual. iO 0. 219, 1? 

ii) Several parties having separate legal Interests aabmltting to arWtratloii— 
Stamp, 

, One stamp only is necessary, although there are many parties to the submission 
having separate legal interests, provided they have a sufficient community 
of interest, in the subjeot-matter of the reference; as in the case of a 
submission between the party who has insured a ship and the under- 
writers on the policy, Qoodson v, Forbes, X Marsh 625. W 

(5) Agreement sapplemented by a memo, of later date— Stamp. 

Where there was a written agreement that a disputed boundary was to be set 
out by " an indifierent surveyor residing at a distance,” and on the same 
sheet of paper was added a memorandum of a later date, appointing a 
particular surveyor residing in the neighbourhood, to set out the boundary, 
the two memoranda were held to bo only one agreement, and to require 
only one stamp. Taylor v. Parry, (1840) 1 M. & G. 604. X 

(6) Agreement enlarging time or changing arbitrator requires stamp, 

An agreement indorsed on an arbitration deed or bond, enlarging tbs time or 
changing the arbitrator, being a new submission, requires an agreement 
stamp. Stephens v. Pow^, 9 Bing, 82«1 L.J. (N.B-) O.P. 160. If 

(7) Doonment not duly stamped admitted into evidence by arbitrators subsequently 
called into question. 

If a document, which was not duly stamped, was admitted in evidence by arbi- 
trators on a reference, the provisions of S. 36 of the Stamp Act would 
prevent such admission being called Into question at any stage of the same 
suit or proceeding, except as provided in B, 61, and an application to file 
the award of the arbitrators would be a “ stage of the same proceeding.’^ 
39 0. 669 « 16 Ind. Gas. 163, Z 

5 ,— “ Preseat or future dUtereaces. ” 

Reference of future disputes. 

All the enaotmenta relating to arbitration in India apply only to.disputes which 
bad arisen at the time of the agreement to refer, and not to disputes that 
might arise in future. But this Aot provides for the arbitration of future 
disputes also. Now the Companies Aot, 1913, 8. 152, provides for reference 
of existing as well as future differences to arbitration. A 

A.— Who may submit, 

(1} Sabmission executed by some parties— Effect. 

A submission to arbitration of all matters in differeuoe between the parties or any 
two of them is void as between the two who have executed, until all the 
parties have executed it. Anlrwm v, Chase, 16 East 209. B 

(2) Reference by one partner, 

One partner cannot bind his oo-partner by a reference without his consent. Adams 
V. Pmhart, 1 O.M. & R. 68i«5 Tyr. 425=sl Gale 481=4 LJ. Ex. 69 ; 
Trmdv, Salt.d Bing. 101=10 Moore 389 = 3 L.J. (O.S.) O.P. 176=28 
R.R. 602. e 
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3.—** Present or future differences ’’—(Continued), 

A.— Who may submit-rtConiiiMMed). 

(3) Befesence by aa Infant. 

Ab an infant is unable to bind himself by contract, he cannot enter into a sub- 
mission, VJhioh will render the award absolutely binding on him. 14 G. 
L,J. 188. . . E 

(i) Conut’s powef to aathorlae submission so as to bind the Infant 

In the case of a pending suit, the Court may authorise a submission to arbitra- 
tion so as to render the award binding on the infant, 14 G.IjJ. 168. E 

(5) Pajety to reference knowing that the other party is infanfc—Estoppel. 

Where a party to a reference knows at the time of entering into it that another 
party thereto is an infant, he cannot afterwards object to the award on 
that ground. Wrightson v. Bjjwater, 3 M. & W. 199=* 1 H. & H, 60=7 L.J. 
Ex. 83 ; Jones Powell, 1 D.P.C, 483 = 1 W.W. & H, 60 ; Warner, In re, 
2D. & L. 148 = 13 EJ.Q.B. 370=8 Jut. 1097. P 

(6) Sabmission by guardian. 

(a) A guardian may submit to arbitration on behalf of his ward so as to bind both 

himself and the ward, though, where the guardian is, in his individual 
capacity, a party to the submission, and his interest in the controversy 
submitted happens to be adverse to that of his ward, he has no power to 
submit on behalf of his ward. 14 C.L. J. 188, (But see infra). G 

(b) A submission to arbitration by a guardian, on behalf of his ward, binds the 

guardian only. Hurley, In re, 1 Hay. & J. 160. H 

<7) Sabmission by father or manager* 

The father or manager fully represents the family and a reference to arbitration 
by the father or manager will, in the absence of fraud or eollusion, be 
binding on the other members of the family. What we have to look to is 
whether the reference was for the benefit of the family. To seek an 
adjudioation on a claim disputed or liable to be disputed, in the cheapest 
way possible, would be the act of a prudent manager, especially if ha 
believes that part of the claim is irrecoverable in law or in regard to the 
debtor’s ability to pay. lO N.L.R. 74=24 Ind. Gas, 863. Hi 

(8) Sabiuisaion by mother for her minor children. 

The mother, as the natural guardian of her own minor children, can refer to 
arbitration questions involving her children’s interests. 8 Bur. L.T. 122 
= 29 Ind. Gas. 800. H2 

(9) Submission by a bankrupt. 

A submission by a bankrupt, though of matters which have passed to his as- 
signees, is not void ; and payment of costs pursuant to the award may be 
enforced against him. JOliZwes and jRaberisow, In re, 15 G.F. 451 = 24 L.J. 
O.P, 29 = 18 Jur. 1108. I 

(10) Eeferenoe by an assignee of a business. 

An assignee of a business, with a power of attorney authorising him to bring in 
the names of the assignors any action or suit or other proceeding to enforce 
any existing contracts, and otherwise to deal in respect thereof as he 
might think proper, has authority to refer both an action brought by him 
in their names for payment for work done under an existing contract and 
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A.--Who may sttbniit“~|OoM<!ZM<2ed). 
a oross claim against them for damages for not properly performing the 
work, although they do not consent to the reference. EencocJc v- Eeid\ 
2 li.M. & P. 584 = 21 L.J. Q.B. 78 = 15 Jur. 1036. 1 

(11) Reference by assignee of debt. 

An assignee of debts, with a power of attorney to compound for and receive 
them, may refer in bis own name subsisting references between the assignor 
and a debtor. Banfill v. Leigh, 8 Term Rap. 571. K 

(12) Power for Qompanies to refer matters to arbitration. 

See S. 152 of Act VII of 1913. 

S.B,— For other oases under the heading ‘ Who may refer,’ see notes under 
Rule 1 of 2nd schedule to Oiv, Pro. Code, 1908, infra. L 

B.— -What may be referred, 

(1) Dispute coBcerning personal chattel or personal wrong. 

All matters in- — 'may be referred to arbitration. Blake's Case, 6 Rep, 43 h, M 

(2) Price of property. 

Difierenoea respaoting purchase price of property may be referred, Bound y. 
Eatton, 10 M. & W. 660=12 L.J. Ex. 7. H 

(2-a) Failure to pay claim. 

A mete failure to pay a claim constitutes a matter in differenoe. 7 S.D.R, 113= 
24 Ind. Oas. 264. See, also, 5 S.L.R. 4. Ni 

(3) Questions relating to toils. 

All may be referred. Allen v. Milner, 2 0. & J. 47 = 1 L.J. (N.S.) Ex, 7. 0 


(4) The right to tithes. 

may be referred, Prosser v. Qoringe, 3 Taunt 426. P 

(5) Partition of the lands of joint tenants. 

The — 'may be referred, v. Bwrfow, 6 Mod. 231 . Q 

(6) Partition of the lands of tenants-in-common. 

The may be referred, Johnson v. Wilson, Willes 248. R 

(7) Settlements of disputed boundaries. 

— - may be referred. Taylor v, Parry, 1 M, & J. 604. S 

(8) Questions between landlord and tenant respecting waste. 

All may be referred. Hunter v. Bice, 15 East 100. T 

(9) Title to land by devise. 

Question of may be referred. Downs Cooper, M Q.B, 256, D 

(10) Question of law may be referred. 

(o) Pure questions of law may be referred to the decision of >n arbitrator. 

Ohing v. Ching, 6 Vea. 281 ; Young v. Walter, 9 Ves, 364. ¥ 

(6) So the question of the liability of ' a party on [a promissory note may be 
referred to arbitration. TTilfemson v. Pape, 1 Hare, 276. W 
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Preseat ot futme diHereaces.”-~iConiinued}\ 

B.— What may be referred— (Cowfi«wed). 

Ul) ¥alldllty of jaagment may be teferved. 

Tbe quesisioa wbether a judgmeat has been properly obtamed, whether it baa 
been satisfied, whether it is void or erroneous may be referred to arbitra- 
tion, Ban's V. Orogan, 16 W.R. 727. X 

(12) Oonstriciction of a will. 

The construotion of a will may be referred to arbitration, Steff v, Andrews,^ 
Madd. 6. Y 

(13) Dispute between hasband and wife. 

The question whether a sufficient cause for Judicial separation between husband 
and wife does or does not exist, may be referred to arbitration, Vansittart 
V. Vansittart, 27 L.J. Oh. 222, Z 

(H) Submission of the question of dissolution of pantneFshlp. 

There is nothing to prevent the question, whether or not there shall be a dissolu- 
tion of partnership, from being submitted to arbitration, but where this is 
done, the Court has full discretion to decide v/hetber, under the circum- 
stances of the case, the question is one which ought or ought not to be 
left to an arbitrator. A clause in partnership referring all matters in 
difference between partners to arbitration is sufficient to include the ques- 
tion of dissolution, and an arbitrator acting thereunder is empowered to 
decide whether or not the partnership shall be dissolved. Walmslep v. 
White, 40 W.R. 675 ; Vawdrey v. Simpson, (1896) 1 Ob, 166 ; Joplin v. 
Posileihwaite, 61 L.T. 629; Turmlhv, Sanderson, 60 li.J, Ch. 703; 
BusssU V. B., 14 O.D, 471 ; MaoMn v. Bennet, W.N. (1900), 146. 1 

(15) illegal items in acoount. 

Where transactions between parties have been closed by a general award 
apparently good, the Courts have refused to re-opeu them on a suggestion 
that some illegal item has been admitted in account, Bussell, 9th 
Ed., p. 3. B 

(16) Illegal raattesB cannot be refeceed. 

When the subject-matter is clearly illegal, no binding award can he made. 
Russeil, 9th Ed., p. 3, C 

(17) FutOTe use of property. 

The future oonduot of parties with respect to the enjoyment of property, in 
matters beyond the power of any Court to prescribe, is often submitted to 
the regulation of an arbitrator. Russell, 9tfa Ed., p. 3. D 

(18) Refesence of criminal matters. 

BNaMSH Law. 

(i) Some criminal matters, and the criminal proceedings founded on them, may 
be submitted to arbitration. To ascertain what these matters are, it is 
important to consider in what oases the law will allow a criminal charge 
to be disposed of by private agreement or oompromisa. For the power tc 
refer must be dependent upon the power to compromise, The old rule that 
matters criminal are not arbitrable because they are to be punished for the 
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Pteseat oe future diffeteUces ^'^iOontinued). 

B.-^What may be referfed“^(Oo«cZM(ie^). 
public good applies univecsaUy iu oases of felony. Bull an ageeanient to 
settle a misdemeanouE may, in soma oases, be perfectly valid in law* 
Russell, 9th Ed,, pp. 24 and 26. E 

(ii) The rule as ssated by Gribbs, C.J., in Baksr v. Toioftshend (7 Taunt 422) 

is that Where a party injured has a remedy by action as well as by 
indictment, nothing oan deter such party from referring the adjustment 
of the reparation which ha is to receive to arbitration, although a criminal 
prosecution may have been commenoed.” F 

(iii) The law will permit a compromise of all ofiences for which the injured 

party might sue and recover damages in an action i But if the oflence is 
of a publio nature, no agreement oan bo valid that is founded on the 
consideration of stifling the prosecution of it. Per Lord Denman, 0, J, , 
in Keir v. Leeman, 6 Q.B. 308»>1S L.J.Q.B, 259, £1 

INDIAN Law. 

S. 348 of the Code of Criminal Procedure lays down the law as to the compound- 
ing of oflenoes in India. H 

C,— Construction ol submission. 

<1) “ All matters in difference,” meaning. 

Where a defendant submitted all matters in differanoa, and the arbitrators re- 
quired him, in purauanoa of a power given them for that purpose, to produce 
certain books and papers, and an attachment was moved for against him for 
not producing them i Eeld, that he oonld not, by affidavit, bring before the 
Court the question whether those hooks related to matters in diflerenoe 
between them or not, though it was expressly sworn that the books merely 
related to old aooounts, whiob had been long since settled, and which it 
had been agreed between them should form no part of the reference ; be- 
cause by the general terms of the submission of all matters in difference, 
it was left in the discretion of the arbitrator to say what were matters iu 
difference, and what were not. ArbuchU v. Pnce, 4 D.P.C, 174, I 

{2) Dispute avising after aubmisslon, 

A^submission of all matters in diflerenoe does not include any subjects of dispute 
arising after the submission. Brown v. Croydon Cunai! Co,, 9 A. & E. 
522 ; 8 LJ, Q.B, 92. 

(3) ” Anything relating to matters ” submitted. 

On a submission to arbitration t&e parties agreed to abide by the award ” of and 
concerning the promises or anything in any wise relating thereto.” The 
arbitrators awarded that a certain sum should be paid with interest up to 
a day subsequent to the data of the award ; Held, that they had exceed - 
ed the powers of the submission in so awarding. Morphett, in ret 2 D, & 
L. 967=14 L.J.Q.B. 259 = 10 Jut. 646. K 

(4) “Shall or may.” 

In a reference it was agreed that the arbitrator “ shall or may ” award a certain 
matter with a proviso, &o., Md, that the words “ shall or may” wero 
imperative on the arbitrator, and that he was bound to insert the proviso 
in his award, the context of the agreement, and the situation of the parties, 
requiring such a oonstraotioa. Grump v. Admyt I 0. & M. 355 ; 3 
Tyr. 270 ; 2 LJ. Ex. 160. ' L 
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5.— “ Ptsseat OF future difiereaces ‘‘’—■iContinued). 
G.—Construction of sabic^ssion— (Con^inteei). 

(5) “ M.ny appilsadou to Goart "—Constmction. 

A reference contained a clause that, in tUe event of any application being made 
to the Court on the subject of the award, the Court shall have power to 
remit the matter to the arbitrator for reconsideration ; Held, that a rule 
for payment of money under the award was “an application on the subject 
of the award.” within the clause and empowered the Court to remit the 
matters to the arbitrator. Johnson v. Itatham, 1 L.M. & P. 348®= 19 L.J, 

Q. B. 329. M 

(Q) Muqaddamma tbi&vtefi. 

Where patties apply to Court to refer their muqaddamma to the arbitration of a 
particular person, the words used in the application should not be inter- 
preted in a narrow sense but should be taken to mean that the parties ask 
for the settling of all their disputes through arbitration. 15 Ind. Oas. 321. H 

<7) “ Office tesms,’* 

The mere inclusion of the expression “ Office terms ” or “ Office Dhara ” in a 
contract does not constitute a submission. 6 S.Xi.B. 278. 0 

(8) Question as to construction of contract—Qaestion of law. 

•A contract entered into between the plaintiffs and defendants for the purchase of 
some wheat contained the following clause Should any dispute arise} the 
same should be submitted for settlement to the arbitration of two London 
corn factors respectively ohoseu, whose decision shall be dual and bind* 
ing ” Held, that the clause in question formed part of the cousideration 
for the contract, and was intended to include questions of law as well as 
of faot which might arise upon the construction of the oontraot, Horwood 
V. Wafnep, 49 L.J. Q.B. 447. S 

(9) Submission of matters not within submission. 

Where an arbitrator has, by agreement of the parties, jucisdiotion to determine 
disputes which may arise as to certain matters speoiffed in the agreement, 
and the parties submit to him for adjudioation matters not within his 
jurisdiotion, both the arbitrator and the patties being under themlaappre- 
hension that tbs matters so submitted are within his jurisdiotion, the 
award of the arbitrator is good. Thames Ivon Worhs and Shipbuilding Co, 
V. lOB. &S. 33®=20L.T. 318. ■ ' Q 

(10) Giauae in submission excluding power ot Court to remit matters, 

A submission contained a clause that, “in case of any motion to set aside the 
award,” the Court may remit the matters referred : Eeld, that such 
clause did not exclude the general power of the Court to remit the matters. 
Ufoms V. Moms, 6 El. & Bl. 383®=25 L.J. Q.B. 261 = 2 Jur. 542=4 W, 

R. ..549. , , , R 

(11) Detesmining quantum of compensation. 

Where arbitrators were appointed to determine the “ quantum ” of compensation 
to be given for yielding up possession of a lease, it was held to be a 
mete valuation and not a submission hereunder. Be Hammond, dc, Arb., 
62 L.T. 808 ; Re Hopper^ L,E. 2 Q.B. 867 ; Be Cams Wilson, 18 Q.B.D. 
7 ; Be Bawdy, 15 Q.B, B, 426. S 
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3.--'“ Present or future differences '’—(Gonoluded). 

C.—Coostfuctioii of submission— (OoncZM(2ei}. 

<12) liiteBtion to depsfise legal right, ' 

If it is mtended that the parties to a submission are to be deprived of any legal 
right they may have the submission should so state. See Green and 
BaZ/ow’s l»-6„ 63 L.T, 97, 325, T 

(13| Plea of limitation. 

A submission to arbitration did not debar a party thereto from raising as a 
defence the Statute of Limitations. (Be Astly, c0c., Co. and Tyldesley 
Goal Oo. Arb., 80 L.T. 116). U 

4- — To arbitration.” 

(1) Arbitration and Yaluation— Distinction, 

The distinotion between an arbitration and a valuation still holds good. The 
former is to settle a difference which has arisen between the parties, the 
latter is agreed upon to prevent any difference arising. Russel, 9th Ed., 
p. a. ¥ 

(2) Where a jadioiai inquiry is intended, there is a reference to arbitration. 

Where, from the terms of an agreement for the settlement of disputes, it appears 
that the parties intended that there should be an inquiry in the nature of 
a judicial inquiry, and that their respective cases should be heard- and a 
daoision arrived at upon the evidence, there is a referenee to arbitration, 
Hopper, In re, L.B. 2 Q.B. 367 = 36 L.J.Q.B, 97 ; Cams Wilson v. Green, 
18 Q.B.D. 7 ; Per Lord Esher, M.R., at p. 9. W 

(3) Preventing differenoea arising. 

A decision precluding differences from arising, instead of settling them after they 
have arisen, is not an award, Bussell, 9th Ed., p. 44, X 

(4) Valuer not arbitrator. 

(a) Where a contract for the sale of an estate provided that the timber should be 

taken at a valuation, each party to appoint his own valuer, and that the 
parties should, in ease of differenoe, appoint an umpire, it was held that 
the Court had no jurisdiction to set aside such umpire’s valuation, the 
umpire being merely a valuer and not an arbitrator. Carm Wilson and 
Green, In re, 18 Q.B.D. 7=56 L.J.Q.B. 530, 1 

(b) In Chambers v. Qoldthorpe, (1901) 1 K.B. 624 at p. 635, however, A.L. 

Smith, M‘E., said : “ It was argued that there was no dispute between 
the parties prior to the plaintiff giving his oertiffoate, and that, unless 
there was a dispute, the plaintiff could not be in the position of an 
arbitrator. I do not see why there should not be an arbitration to settle 
matters, as to which, even if there was no actual dispute, there would 
probably be a dispute unless they were so settled.” Y-1 

(5) Bulldiag agpeemeat— Architect— Arbltvatop. 

{a) A building agreement, authorising proceedings in case of certain defaults by 
the builder, to be ascertained and decided on by the arohiteot, without 
appeal, is not a submission to arbitration, Wadsworth Smith, L.B. 6 
Q.B. 332=40 L.J.Q.B. 118, 25 

(b) Where a building contract provided tor payments on account of the price of 
the works during their progress, and for payment of the balsrtca after 
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their completion, upon oertifioatea of the architect, and that a certificate 
of the architect, showing the final halanea due to the contractor, shonld 
be conclusive evidence of the works having been duly oompleted, and that 
the contractor was entitled to receive payment of the final balance, the 
Court of Appeal (Komet, L,J,, dissenting) held that the architect, in 
asoectaining the amount due to the contractor, and certifying for the 
same under the contract, occupied the position of an arbitrator. Chambers 
V. (1901) 1 K.B. 624=70 LJ.K.B. 482. I 

(c) The efiect of the decision in this case V70uid seem to be that, where there is a 
contract in terms similar to the one then before the Court, the contract 
constitutes a submission of reference to the arohiiecii within the meaning 
of the Act. Russell, 9th Ed,, p. 45. B 

(6) Finality of the architect’s certificate. 

In a later case, where the contract contained provisions somewhat similar to 
those in the preceding case, the Court of Appeal held that the clause as 
to arbitration destroyed the finality of the certificates, and that, in an 
action by the oontraotor against the building owner to recover sums due 
on certificates issued by the architect, the defendant was entitled to set 
up, by way of defence and counter claim, that the work done and materi- 
als supplied were defective and unsuitable, and not in aooordanoe with the 
terms of the contract. So6ins v. G'oddard, (1905) 1 K.B. 294 = 74 L.J. 
K.B. 167. 0 

(7) Steward of horse race. 

Stewards of horse-race appointed to settle any disputes respecting it are not 
arbitrators in the strict sense. Ellis v. Hopper, 28 L. J, Ex. 1 ; Parr v. 
Winteringham, 1 E. & E. 394 = 28 L.J.Q.B, 123. B 

(8) Where fixing value by arbitrator is not of the essence of agreement. 

(а) When two partners made an agreement containing a provision that, on the 

determination of the partnership, one partner should purohase the share 
of the other at a valuation to be made by two persons, one to be appointed 
by each partner, and the partnership was carried on for some time under 
the agreement : Held, that, though the valuation could not be so made 
because no umpire was provided, a Court of equity would carry the past- 
■ nership agreement into effect by ascertaining the value of the share. 

Dinham v. Bradford, L.Bi. 5 Ch. 51Q. E 

(б) Where the fixing of a value by arbitrators is not of the essence of the agree- 

ment. the Court will carry the agreement into effect, and vs-ill itself, if 
necessary, ascertain the value. (Ibid.) F 

(9) Selling broken employed as avbitvatov to detecmlae qaaiity, 

A broker made a oontraot for the seller as follows " Oct. 26, 1869. Sold by 
order and for account of Mr. P., to my principals Messrs. S.H. & Son, to 
arrive, 500 tons black Smyrna raisins, 1869 growth, fair average quality 
in opinion of selling broker, to bo delivered here in London at 22s. pet 
owfc. Shipment November or Deoember, 1869 ” ; Held, that the broker 
was employed as an arbitrator to determine between the parties any 
difference which might arise as to the quality of the raisins tendered in 
fulfilment of the oontraot, Pappav. Bose, 41 L.J.G.P. 11 = L.E. 7 O.P, 32 
=20 W^62. Affirmed on appeal, 41 L.J. O.P. i87=L.B. 7 O.P. 525 
348=20 W.R. 784. & 



w 


STATUTE LAW re AEBITSATION IN BEITISH INDIA. [PART 

[Ss. 4 & 5, 


4.— “ To arbitration **^(Concluded), 

(10) FlsiBg sale pnce by valaera. - 

Au agreement for the sale of property at a price to be fixed by two valuers and 
an umpire is not a submission to arbitration. Turner v. Goulden, 43 
LJ, C.P. 60=L.R. 9 O.P. 57; Collins v. Collins, 26 Beav. 306=28 
L.J. Oh. 184=«5 Jar. 30=7 W.R. 115 ; sea Bottomley v. Ambler, 88 L.T. 
545 = 26 W.R. 566. H 

Named.” 

(1) Igfsemeut providing f 01? appointment in a par ticnlat? mannei?, 

Where the agreement, though not naming the referees, provides for their appoint- 
ment in a partioular manner, and they are afterwards so appointed in 
writing, though contrary to the will of one of the disputing parties, this 
has the same efleot as if the referees were named in the clause itself, And 
an award made by such referees will be summarily enforced. Haddan and 
Eoufell, In re, 9 G.B N.B, 683 ; Neiotonv. Betherington, 19 O.B.N.S, 342, 1 

(2) Foi?m of appointment. 

(а) APPOINTMENT NEED NOT KBPBB TO MATTERS IN DIFPERBNOK. 

When arbitrators are to be named after disputes shall have arisen, if the party 
says, " I appoint A.B, as the arbitrator on my behalf,” pursuant to the 
agreement (describing it), ■ it is sufficient. The appointment need not 
recite nor refer to the matters in difference. Russell, 9th Ed., p, 60. I 

(б) APPOINTMENT BY PARTY AND STRANGER, 

If the appointment be made by the party and a stranger “ jointly,” it would seem 
to be bad, though if the stranger joins in the appointment, and it is 
expressed to be made by the two severally, the addition of the stranger 
does no harm. (Ibid.) K 

(3) Arbitrator cannot he appointed by will. 

A testator cannot make a valid appointment by will, that, if any difiereuoes 
should arise respecting his will, these shall be determined by a specified 
. arbitrator, whose decision is to be final. Philips v. Btiry, Skin. 447. Ij 

(4) Imgalarlty or defect in appointment of arbitrators. 

Any irregularity or defect in the appointment of the arbitrators cannot be cured 
by the waiver implied from the aot of the party contesting the reference, 
ingoing on before the arbitrators and taking his chance of a favourable 
decision, and such party cannot be held to have forfeited his right to 
question the validity of the reference and the award by re-ason of his 
having taken part in the proceedings forced upon him. 10 M.I.A. 418. M 


Submission to be 


8. A submission unless a different intention is 


irrevocable except expressed therein, shall be irrevocable except by 
by leave of Court. 3. 

(NOTES). 

Corresponding English Law. 

This corresponds to section I of the English Arbitration Aot, 1889, 52 and 53 
Yiot,. 0. 49. 1 
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:B. 5.1: 

Submission 

'll) Essesjfial part of sabmission. 

The essential part of a sahmiSBionin its active opemtion, is the giving of author- 
ity to a named arbitrator. In praotioa a " submission ” is frequently 

included in commercial contracts, and on diffsrenoes arising, a second doou- 

ment, commonly called the reference, is drawn up defining the dispute 
and conferring the authority of an arbitrator on a specified person. . 4 
S.L.R. 14 (16). ' 0 

|2) Effect of sabmission— Whether Court’s jarigdiction opstad. 

(a) Agreements or covenants, that, in case of disputes between the parties, all 

matters in difierenoa shall be referred to arbitration, do not oust the courts 
of law or equity of their jurisdiction. Thompson v. Chamoch, 8 Term 
Eep. 139 : S. P. Mitchdl v. Earns, 2 Vea. ’Jun. 133 ; Street v. Bigby, 

6 Ves, 822 ; Nichols v. Ghalie, 14 Ves. 270, p 

(b) It is a principle of law that parties cannot by contract oust the Courts of their 

juriadiotion ; but any person may covenant that no right of action shall 
accrue till a third person has decided on any difisrenoa that may atisa 
between himself and the other party to the covenant. Scott v, Avery, 
25 LJ. Ex. 303 = 5 H LC. 811 = 2 Jar. 815=4 W.B. 746. : Q 

(c) The effect of making a submisaion a rule of Court is to render any misconduct 

under the submission or any refusal to act on the award a contempt of 
that Court and to give that Court jurisdiction over the award and the 
parties to the submisaion. Per Blackburn, J., in D'fi'ke of Buccleughv, 
Metropolitan Bd, oj Works, L.R, 5 Ex,, p, 230, R 

(3) Ags’cemeut to refer, whether binds the legal representative of a deceased party. 

Whether a legal representative of a deceased party is or is not bound byi, or 
entitled to enforce, the contract to refer to arbitration depends upon the 
nature of the right which forms the subjeot-matter of the reference ; that 
is, upon the question, whether the tight is purely personal or survives to 
the legal representative. 14 0.L.J.188. S 

(4) £iegal representatiye proceeding with investigation. 

If, upon the death of a party to arbitration proceedings, hia representative in 
interest becomes a party thereto and proceeds with the investigation, the 
award is binding upon him. 14 O.L.J, 188. T 

(5) When award condition precedent to action. 

A policy of fire insurance provided that any difference as to the amount payable 
under it in respect of any alleged loss or damage by fire should be referred 
to arbitration, and that " the obtaining of such award shall bo a condition 
precedent to the commencement of any action or suit upon the policy ; ” 
Held, that the obtaining an award was condition precedent to a tight of 
action by the insured. Scott v. Avery, 5 H.L.O. 811 ; Caledonian Insur- 
ance Oo., Gilmour, A.G. 85=1 110, B 

2.—“ S bait be irrevocable,** 

{ 1 ) ‘ Irrevocable, ' meaning. , , . 

(a) The words “ a submission shall be irrevocable ” mean that the power of the 
arbitrator cannot be revoked when he has once been appointed ; they do 
not mean that the agreement to refer cannot be revoked, because that 
always was iitevooable. Smith and Service, In re, 25 Q.B.D. 545=59 
LJ.Q.B, 533. ■ Y 



20 STATUTE liAW rfi AEBITBATION IN BRITISH INDIA. [PABT 

[S, 5. 

Shall be irrevocable ^’-~iOontimed), 

(6) Thsgvfoids “ a submjasion shall be iEEeyooable ” only mean “ not revocable bj 
any patty.” Sea EasselJ, 9th Ed., 129. W 

(c) An agreement is, by its vary nature, irrevocable ; the word “revoke” is wholly 
inappropriate to the ptoooBS by which the oontraotual obligations created 
by an agreement are made to lose their binding eHeot. i S>L.K. 14. X 

fa) Pai?4y fiasnot feslie back from reference. 

Where parties agree to refer their dispute to the decision of an arbitrator, they 
ought not to be allowed to resile from the position which they took up at 
the time of the reference and objections which are merely teohnioal and 
not objeotions of substance should not be allowed to prevail so as to disturb 
an award, which has been fairly made, and which, when the real nature 
of the dispute between the parties is looked to, might reasonably be oon« 
sidered as directed to a decision on the matters whioh were in dispute. Id 
ind. Cas. 321. Y 

(3) SobmlsBion not revocable without jast cause, 

(«) The submission of an existing dispute, onoe validly made, is not revocable 
without just and sufficient cause, even in the ease of a submission which 
has not been made a tula of Court. 14 C.L, J. 188 ; 27 M. 112 ; 7 O.W.N. 
ooli ; 30 A. 146 ; 17 B. 129; 8 M.H.O. 46 ; 12 M.I.A. 112 ; 9 P.R. 1870 ; 7 
A. 273,; 17 0, 200 ; 15 W.R. 831 ; Oadh B.C. 17. jg. 

(5) A party to a reference to an arbitration cannot revoke it except for good causa 
as it stands on the same footing as all other lawful agreement. Whatever 
might have been the old EogUsh Common Law the Privy Oounoil in Pes- 
ionjse Nussurwanjee v, Manoohjee & Co, (12 M.I.A. 112 at p. 130) practi- 
cally treated that law is obsolete and have ruled that reference to arbitra- 
tion “ stand on the same footing as all other lawful agreements from whioh 
the patty oannot retire ” except for good cause. (1914) M.W.N, 52, Sea, 
also, 29 A. 13. , 55-i 

(c) A party oannot resile from a referenoe to arbitration at his sweet - will and 

pleasure, and it oannot avail him to show that having onoe agreed to the 
reference he afterwards repented of his action. 17 O.C. 386, Si-2 

(d) A proposal or an aooeptanoe may bo revoked under certain circumstances, but 

once the oontraotual obligation is created, it oannot be severed at the will 
of one party, 4 S.L.B, 14. A 

it) An arbitrator is, in law, a mere mandatory ; he acts by viritue of the authority 
given to him by the patties, as an agent for a principal. By the common 
law of England any mandate can be revoked, and the authority of an 
arbitrator could be revoked under the same oiroumstanoes as could the 
authority of an ordinary agent. It was in this sense and this sense only 
that a submission to arbitration was revocable under the oommon law. 
Set Bandell Y. ThompscMt (IQ.B.D. 748, pp, 757, 758; Be Bon^.e and 
Meier, L.R. 6 O.P. 212 ; Praser v. Ehrensperger, 12 Q.B.D. 310 
Denishe Sprmgstoff, Aeiienv. Briscoe, 20 Q.B.D. 177; p. 180 ; and Ijtre 
Smith and Service, 26 Q.B.D, 310. 4 S-L.R. 14 (16). B 

(f) The circamstanoes under which the authority of an agent is revoked are 
given in S. 201, Indian Gontradt Act, and if the terms of that section 
be compared with the section in Bussell on awards headed “ Of revoking the 
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arbitrators’ authority,” it will be foand that the format repeesents wifck 
fair accuracy the old common law as to the revocation of a submiasion. 
4B.L.E. 14. ® 

ig) As early as 1868 it was pointed out by Lord Romily in the case of Pesfonji 

Nusserwanji v, Manochjee, 12 M.I, A, 112 atpp. ISO, 131, "that the direction 
of recant legislation, both by English Acts and the Acts of the Indian 
Legislature, has been to put an end to the distinction between the agree- 
ment to refer, and the authority thereby conferred, whioh formerly enabled 
a person who was a party to a binding agreement to revoke the authority 
thereby conferred, and by so doing to put an end to the agreement for 
submission to arbitration; and to put such agreement for arbitration on 
the same footing as all other lawful agreements by which the parties are 
bound to the terms of what they have agreed toi and from whioh they 
cannot retire unless the scope and object of the agreement cannot he 
executed, or unless it be shown that some manifest injustice will ha the 
oonsequenoa of binding the parties to the contract. (Ibid), B 

ih) This Act states in the clearest possible terms that a submission, unless a 

different intention is expressed therein, shall be irrevocable, except by 
leave of the Court. The Courts of this Country have no traditional 
prejudice against domestic tribunals, and no sacred principle is outraged 
by carrying out the intention of the legislature; that intention clearly 
was bo definitely and thoroughly complete the task at whioh the legislatuce 
both in England and in this country had so long been labouring — “ to 
put an agreement to refer on the same footing as all the agreements 
to put an end to the distinction between the agreement to refer and the 
authority thereby conferred.” (Ibid,) E 

Grounds for revocation. 

(1) Question of law involved. 

Where a contract contained a clause that, if any disputes arose, they should be 
referred to two corn factors, and a question of law arose, the Court refused 
to allow*a revocation, saying that the arbitration clause was meant to 
cover questions of law as well as of fact. Foriuood v. Walney, 49 LJ. 
Q.B. 447. t 

(2) Aebitratop making mistake of law. 

(a) Where parties have agreed to refer questions in dispute between them to 
arbitration, the mere fact that the arbitrator in the oourse of the proceed- 
ings is making a mistake of law in a matter of law within his Jurisdiction 
does not entitle the party dissatisfied with the arbitrator’s view to come 
to the Court and claim as of right leave to revoke the submission. There 
is power to give leave to revoke the submission in such a case whioh may 
be exercised under exceptional oiroumstances, but it is a matter of dis- 
cretion depending on the oiroumstances of the particular case. East and 
West India Dochs Go, V. Eirk, 12 App. Gas. 738 ; James v. James, f58 
L.J. Q.B. 424=23 Q.B.D. 12=61 L.T. 310=37 W.R. 600. 0f 

(d) The Court of Exchequer in one case intimated that, if an arbitrator, to whom 
an action of debt is referred, received evidence of a claim for damages for 
breach of a covenant, as recoverable in the aotion, notwithstanding that 
the defendant objected that such damages are not claimable as a debt, the 
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defenflant inigM properly apply for leave to revoko, since the award would 
be ooaclu&ive against him that it was a debt. Fdvul v, Mastetn Couniies 
Bflii Oo., 2Ex. 344«17L.J. Ex. 297. H 

|3) Improper reoeptioa of evidence. 

If evidence is admitted by an arbitrator in respect of matters beyond hia jusls- 
diotion, leave to revoke will be given. Qerard (Lord) and London cd NoriJi 
Western Railway Co., In re, (1895) 1 Q.B. 459 «64 L.J. Q.B. 260 ; (on 
appeal from [1894] 2 Q.B. 915) referred to in 10 Bom. L.B. 861. 1 

( 4 ) Beoeptlon of evidence jbehind the back of a party. 

If an arbitrator behind the back of a parly receive evidence against him, the 
evil is not cured by the arbitrator informing him of it, and offering to 
rehear the witness in his presence ; but the party may decline to accede to 
the proposition, and may properly apply to have the arbitration stopped, 
for he cannot tell what impression that the witness has already said may 
have made, and cannot feel sura that what he might afterwards say would 
remove it. Drew v. Drew, 2 Macq. 1. 5 

(5) Arbitrator willing to receive evidence wrongly rejected. 

Though the Court be of opinion that an arbitrator has wrongly rejected admissi- 
ble evidence, and that therefore the application for leave to revoke was a 
proper one, it will permit the reference to go on, if it be satisfied that, on 
hearing the opinion of the Court, the arbitrator Jwill receive the evidenoa 
which ha has rejeotod before, Bart v. Duke, 32 L.J. Q.B. 66 ; BoMnson 
V. Davies, 6 Q.B.D. 26. E 

(6) Excess of authority by arbitrator. 

In an arbitration to ascertain the total amount of loss from fire to a Mill, the 
arbitrators cannot be said to exceed their authority in allowing the owner 
to give evidence to prove that the machinery was seriously injured not only 
by the fire but by the act of the Insurance Company in allowing the water 
used to extinguish the fire to lie ou the machinery while the Company 
was in possession of the Mill ; and the submission cannot be revoked upon 
this ground. 13 M.L.T. 11 {P.C.) = 11 A.L.J. 42 = (1913) M.W.N. 64 = 16 
Bom. L,E, 19=17 O-W.N- 269=17 C.L.J. 154. L 

(7) Corrnption of arbitrator. 

Corruption in an arbitrator is a good ground for revoking the submission. Drew 
V. Drew, 2 Macq. 1, M 

(8) Collnslon of arbitratov. 

Where the arbitrator is in fraudulent collusion with one party, the submission 
can be revoked. 29 A. 13=3 A.L.J. 613= A.W.N. (1906) 253. 1 

(9) Arbitrator, am muktear of one of the parties. 

If after a reference it transpires that the arbitrator has been acting as am- 
mukfcear of one of the patties without remuneration, the other party oan 
withdraw from the raferenoe. 29 0, 278 = 6 C.W.N. 235. 0 

410) Arbitrator’s Indebtedness to a party. 

Where an arbitrator, being indebted to one of the parties at the time of the 
reference, or becoming so indebted after the reference, fails, in either oaso, 



I] 

B. 5.3 


Act IX of 1899 (Indian abbiteation act). 


Shall be irrevocable ”--[ConUnued). 

Grounds for revocation— (OoniinMed). 

to disclose the fact to the other party, sooh. party is entitled to revoke the 
reference on discovery of the fact. 29 C, 278 = 6 G.W.N. 235 ; see 3 O.W. 
N. 361 ; 25 0. 141. p 

(11) Loiug and unreasonable delay of a party to prosecute proceedings. 

Where there is a long, unexplained and unreasonable delay on the part of a patty 
to prosecute proceedings before the arbitrator, and the’other party did not 
conduce to it or consent to it, the latter is, prima /acie, entitled to 
decline to go on with the reference and to insist on revoking the agree- 
ment to refer to arbitration. 17 0.200. ^ 

(12) Bankruptcy of a party. 

(a) Bankruptcy of one of the parties to an arbitration, during the course of the 

arbitration, and before the making of the award, does not operate as a 
revocation of the submission. Edwards^ Ex parte. Smith, In re, 3 Morrell 
179. E 

(b) In one case it was decided that the bankruptcy of one party justified 

his opponent in revoking the submission. Marsh v. Wood, 9 B. and 0, 
669 = 7 LJ. (0.0.) K.B. 327. S 

(o) And it would probably be now considered by the Court as a good ground for 
allowing a revocation. See Qaffney v. KiUen, 12 Ir, 0. L. Rep. App. 
XXV. T 

(18) Death of a party. 

(i) Whebk the intention is to bind eeprbsentativbs in intbbes®. 

(a) The rule of the English common law that a submission to arbitration stands 
revoked by the death of one of the parties, is not applicable to this coun- 
try. The test to be applied here is, what is the trne natnte of the 
submission ? Were the matters in difierenoa personal guastionB in respect 
whereof it was not intended that the suoooaaors in interest of the parties 
should be afieoted by the decision of the arbitrators ? If the intention of 
the parties was that not merely themselves but their representatives in 
interest should be bound by the decision of the arbitrators, the reference 
plainly does not stand revoked merely by the death of one of the parties. 
16 O.L.J. 360 (368) (27 M. 112, B.) U 

(h) In such a case, if the hearing was not completed, the representatives of the 
deceased party should be brought on the record and be made parties to 
the submission. 15 C.L. J. 360 (361). ¥ 

(c) In Morrison’s edition of the Indian Arbitration Act, p. 7, it is stated " it is a 

general rule that, if one of the parties to an arbitration dies before award is 
made, the submission is revoked,” and there are passages, both in Redman 
(pp. 106, 107), and in Russell (8th Ed., p. IIA) which seem to support 
this view of the law. 4 8.L.R. 14 (15), M 

(d) In 4 B.L.R. 14 the plaintiff applied for appointment of an arbitrator under 

S. 8bf the Aot, to settle diffetenoes arising out of an indent. The indent 
was signed by a representative of the defendant’s firm and contained a 
clause providing for submission of future differences to an arbitrator to be 
appointed by the parties. The defendants contended that one of their 
partners died since the signing of the indent and that consequently the 
submission clause was rendered ineffective. Eeld that S, 5 of the Aot has 
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laid down the general rule that a reference was irrevocable unloBG with the 
permission of the Court, and that the Aot contains no provision to justify 
treating the death of a party as an exception to this rule. X 

fii) PARTIES WITH SEVERED INTERESTS —DEATH OF ONE. 

Where one submiaaiou inoludes several parties on the same side, who have each 
of them separate interests, the death of one avoids the submission only as 
to him. Russell, 9th Ed., 130. 

(iii) DEATH OF INF ANT “ revocation AS TO aUABDIAN. 

In Bnston v. Binns, 3 D and R, ISA, the Court praotsoally treated the death of 
an infant as a revocation of a submission, so far as it affected parties who 
were his guardians and trustees. They had joined in a reference affecting 
lands, of which the infant was tenant for life, He died pending the 
reference. An award made against the trustees after his death was, on 
application to the Court, set aside so far as it related to them. X-2 

(iv) Stipulation to prevent death prom being a revocation. 

To avoid the inconvenience which resulted from death being a revocation, it is 
customary for the parties to insert a clause in the submission providing 
that the death of either or any of them should not revoke the authority of 
the arbitrator, and that the award, in case of a death, should be delivered, 
to the personal representative, See Russell, 9th Ed., p, 130, Y 

(v) Death of a party after submission is made a rule of Court, 

Where a submission to arbitration has been made a rule of Court, the death of 

one of the parties does not work a revocation. 14 C.W.N. 769=36 Ind. 
Cas. 170. Z 

(vi) Enquiry BY arbitrator finished-arguments heard -subsequent 

DEATH OP A PARTY. 

Where, an agreement to refer having been filed in Oourti the Court ap, ointed an 
arbitrator, who, after finishing his enquiries, and hearing the arguments 
of the pleaders of the parties, reserved his report and award, and then one 
of the parties died ; held — that, under the oiroumstanoea of the case, the 
death of a party did not make the award void, and the doctrine of nunc 
pro tunc was applicable as in the case of a judgment of Court. 14 G.W. 

N. 759 = 6 Ind. Gas. 170. I. 

(14) Umpire improperly appointed by lot. 

A discovery that an umpire has improperly been appointed by lot is a good 
ground for revocation. The European and Amerkan Steam Shipping Oo. 
V. Oros/rsjy, 8 C.B.N S. 397=29 L.J.O.P. 155. B 

(15) Agreement for reference not completed. 

Parties can withdraw from a teferenoe to arbitration, when there has not been a 
completed agreement for reference, for instance, when it is not yet settled 
upon what terms as to remuneration the nominated arbitrator is to aot, 10 

O. L.J. 449=4 Ind. Oas. 370. C 

(16) Jurisdiction of arbitrator to allow amendment of points of claim and defence. 

The insured and the insurance company, agreed to refer all matters of diffareneQ 
between them under the policy to the award of an arbitrator. Upon the 
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matter coming before the arbitrator, the insurance company at once inti- 
mated that they desired to amend their points of defence by adding thereto 
a new ground of defence to the claim based upon a conditionin the policy. 
Held-— that the points of claim and defence, being in the nature of plead- 
ings, could be amended by the arbitrator at his discretion; and that, after 
the parties had submitted their points of claim and defence, the arbitrator 
was not bound to admit any new ground of defence, but had a discretion, 
to be execoiaad iudioially, either to allow or refuse to allow the new ground 
of defence to be added. Edward Loyd Ld, v. Sturgeon Falls Pulp. Co. Ld,. 
(1901) . 85 L.T, 162, In re Arbitration between Crighton and Law Oar 
and General Insurance Corporation, Ld,, (1910) 2 K,B. 738-80 L.J.K.B. 
49»103 L.T. 62. B 

N.B.—For other oases of ravooatioa, see notes under rule I, Soh, II, C.P.O., 
1908, i«/m, 

3. — “ Leave o1 ibe Court,” 

(1) Beaye'to fcvoke to he sparingly granted. 

The discretion of the Court in granting leave to revoke a submission will be exer- 
oisad in the most sparing and cautious manner. Scott v. Van Sandan, 
1 Q.B. 102 ; Wilson v. Morel, 15 C.B. 720. E 

(2) OiBcretiou of Court. 

(a) The matter of granting leave for ravooation of submission is one entirely for 

the discretion of the Court. Eussel (9th Ed.) 126. P 

(b) In the case of the East and West India Docle Co, v. KirTc and Pendall, 12 

App. Gas. 738, the House of Lords held that the Court has power to give 
leave to revoke a submission where it appears that the arbitrator is going 
wrong in point of law even in a matter within bis jurisdiotion, and in this 
ease the House of Lords reversing the decision of the Divisional Court and 
the Court of Appeal was prepared to exercise that power unless the parlies 
agreed to the arbitrator raising the questions in a speoial case for the 
opinion of the Court. P-1 

(e) In James v. James and Bendall, (1889) 23 Q.B.D. 12, Lord Justice Lindley 
says : — “ I have no doubt that we have power to grant leave to revoke the 
submission, but I also have no doubt that it is a matter of discretion 
whether we would do so, and therefore the real question seems to me to 
be whether the facts of the particular case are such as to render it right for 
us in the exercise of that discretion to grant suoh leave." (Cited in 10 
Bom. L..R. 362). © 

(d) Lord Denman O.J., in delivering the Judgment of the Court in Scoff v. Van, 
Sandau, (1841) 1 Q.B. 102, makes some very weighty observations. After 
observing that submissions to arbitration were “highly advantageous to 
the ends of justice” and that when “resorted to on proper occasions the 
jurisdiction was of inestimable value.” He says ; — 

“We will only observe that the discretion of the Court to which the appeal is 
made ought to be exercised in the most sparing and cautious manner, 
lest an agreement to refer, from which all might reasonably hope for a 
speedy end of the strife, should only open the flood-gates for multiplied 
expenses and interminable delays.” 

■ .4 
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(fi) The power to grant leave to revote a submission is exeroiaefl by the Oourt in a 
sparing anfl cautious manner, and unless the applicant can establish that 
there will be failure of justioe if the reference is allowed to proceed, ho will 
not be allowed to revoke,” Halsbury’s Laws of England, Vol. I, p. 449 ; 
See. also, 10 Bom. L.B. 351 (352). H 

(3) Lea’»e toueiroke submiasion to arbitration —Ptfoceduifa. 

The proper procedure to be followed in moving for leave to revoke a submission 
should be by motion in Oourt. 10 Bom. L.B. 361. S 

(4) Several agreemanta to refer differences to arbitration — One application to 
reiroke submission is all the cases. 

Where there are more agreements than one between the parties to refer their 
difierenoes to arbitration, and the evidence recorded by the arbitrators in 
one of them is by consent to be treated as evidence in all the submissions, 
but there is no order consolidating the reference, and there is no consent 
anywhere that the different references should be treated as one, it is not 
competent to any party to seek to revoke the submission to arbitration in 
all the different oases, by one application alone. 10 Bom. L.R. 351 (362).J 

(5) Application for revocation when should be made. 

Application for leave to revoke should be made before the award is executed, and 
will not ba granted ex parte. Clarice v. Slacken, S Dawh 82 = 6 L.J, 
(N.B.)C.P. 190. K 

(6) Arbitration Clause in Charter-party—Injanction to restrain arbitration— 
Revocation of subraission—Discretion of Court. 

A dispute having arisen between M. & Co., and Jthe plaintiffs, M, & Oo, gave 
notice that they demanded an arbitration under a clause in a charter-party, 
which provided “ for arbitrators, one to ba appointed by each of the parties 
to this agreement, if necessary the arbitrators to appoint a third,” and 
formally requited the plaintiffs within seven clear days to appoint their 
arbitrator. The plaintiff. s did not appoint an arbitrator, and M. & Co,, after 
the expiry of the seven days gave notice of the appointment of a gentleman 
to aot as sola arbitrator. The plaintiffs thereupon took out a summons 
for further direotions, asking {inter alia) for an injunotion to restrain 
M. & Go,, from proceeding with the arbitration, alternatively that leave 
be given to the plaintiffs to revoke the submission to arbitration. Held— 
that there was no jurisdiction in the Court to grant the injunction asked 
for ; and that, in the exeroise of its disorotion, the Oourt ought not to give 
leave to revoke the submission. "Den of Airlie” Co., Ld. v. Mitmi efi 
Co,, Ld., and British Oil and Cake Mills, Ld., 106 L.T. 46l ; 17 Com. 
Gas. 116, Jj 

6. A submission, unless a different intention is expressed therein, 

^ Provisions im- shall be deemed to include the provisions set forth in 

plied in submis- the first schedule, in so far as they are applicable to 

the reference under submission. 

(NOTEfi 

Correspondlug English Law. 

This section corresponds to S. 2 of the English Arbitration Act, 1889, 52 & 63 
Vie. 0, 49. « 


!•] Act IX of 1899 {indian arbitbation act), 

Ss. 6 & 7J 




Provisions implied in submissions.*’ 

Submission pslor to let. 

The provisions in the Bobadule are to be implied in a submission made before the 
oommenoement of the Act. Williams and Stepney, In re, 60 L,J. Q.B. 
636 p 2 Q.B. 257 = 65 L.T. 208 = S9W.R. 533. 1 

Reference to arbi- parties to a submission may agree i fehat 

trator to be appoint- the referenee shall be to an arbitrator or arbitrators to 
ed by third person. be appointed by a person designated therein. 

2 gueb person may be designated either by name or as the holder for 
the time being of any office or appointment. 

lllusiration, 

The parties to a submission may agree that any dispute arising between them in 
respeot of the subject-matter of the submission shall be referred to an arbitrator to be 
appointed by the Bengal Chamber of Oommeroa, or, as the case may be, to an arbitra- 
tor to be appointed by the President for the time being of the Bengal Chamber of 
Commerce. 

(NOTES). 

CorrespondliDg English Law, 

This section corresponds to 8. 3 of the English Arbitration Act, 1889, 52 and 53 


Vie. 0. 49. 0 

Analogous Indian* Law. 

Compare (i) Rule 2 of sch. II of Civil Procedure Code, 1909, infra. P 

(ii) The Punjab Laud Revenue Act XVII of 18S7, 8, 129. Q: 

l,—“Ji1ayngree.” 

Icceptanoe of office. 

Acoeptanoa of the office fay the arbitrator seams necessary to perfect the appoint- 
ment. Binglandv. Lowndes, 15 O.B.N.S. 173 = 38 L.J.O.P. 25, R 

2. — Such person.. .. appointment. *’ 

(1) Fluctuating body. 


A fluctuating body may be appointed arbitrators. Raihven Parish v. Elgin 
Parish, L.B. 2 H.L. 535. S 

v{2) A toade association. 

A reference may be made to the committee of a trade association, Keighley, 
Maxsted & Co., In re, (1893) 1 Q.B. 405 ; 62 L. J.Q.B. 103. T 

(3) Powe» of arbltratoi? to delegate. 

(i) REFERENOE to a body OP PERSONS WHO CAN SIT AS A TRIBUNAIi, 

Where a dispute is referred to tha award of a body of parsons, who oan sit as a 
tribunal, then tha arbitrators ate not entitled to delegate their power to 
individuals. 38 O. 1173. U 

ii) REFERENCE TO A FLUCTUATING BODY WHO CANNOT SIT AS A TRIBU- 
NAL, 

(d) But where a dispute is referred to an association consisting of a large and 
fluctuating body of persons, who cdWof sit as a tribunal, it must be 
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taken that the partiaa intend that that body shall carry out the arbitrS” 
tion in the only way in which it is possible to do so, ntaii, by individuals 
selected for that purpose. 33 0.1173. 1 

(b) “ It appears to me to involve an absurdity to say that, when the parties have 
made an agreement to refer their disputes to the arbitration of the Bengal 
Chamber of Oommeroe, they expect that body to dispose of the dispute by 
the whole of their members, instead of by persons chosen to that end. 
In my opinion, it was within the power of the Bengal Chamber Of 
Commerce to appoint persons to act as arbitrators, because the object for 
which, amongst others, the association was established, Dis., the settle- 
ment of disputes by arbitration can only be carried out by the association 
acting through individuals chosen to conduct the arbitration.” Per 
Harington, J„ in 33 C. 1173. W 

N.B, — For other cases of delegation of authority by arbitrator, sea notes 
under S. 11, in/ra, X 

Power for the 
Court in certain 

oases to appoint an 8. (1) In any of the following casea : — 

arbitrator, umpire 
or third arbitrator, 

(a) 1 where a submission provides that the reference shall be to a 

single arbitrator, and all the parties do not, after differences 
have arisen, concur in the appointment of an arbitrator ; 

(b) if an appointed arbitrator neglects or refuses to act 2, or is 

incapable of acting, or dies or is removed, and the sub- 
mission does not show that it was intended that the 
vacancy should not be supplied, and the parties do not 
supply the vacancy ; 

(c) ^ where the parties or two arbitrators are at liberty to appoint 

an umpire or third arbitrator and do not appoint him ; 

id) where an appointed umpire or third arbitrator refuses to 
act or is incapable of acting or dies, or is removed, and 
the submission does not show that it was intended that 
the vacancy should not be supplied, and the parties or 
arbitrators do not supply the vacancy ; 
any party may serve the other parties or the arbitrators, as the case may 
be, with a written notice to concur in appointing an arbitrator, umpire 
or third arbitrator. 

(2) If the appointment is not made within seven clear days after 
the service of the notice, the Court may, on application by the party 
who gave the notice, and after giving the other party an opportunity of 
being heard, appoint 8 an arbitrator, umpire or third arbitrator, who shall 
have the like power to act in the reference and make an award as if he 
had been appointed by consent of all parties 9. 



IJ 

S. 8,] 


Act IX OB' 1899 (inbun aebiteation act). 


29 


r 


(NOTES). 

CePMspondiBg English Law. 

This section oorresponcts to S. 5 of the English Arbitration Act, 1889, 52 & 53 
Vie. 0. 49. 1 

Analogous p]!'oi!lsions in the Indian Law. 

Compare (i) the Code of Civil Procedure, Aot V of 1903, Sch. 11, R. 6. 2! 

(ii) The Punjab Land Revenue Aot (XVII of 1887), Ss. 130, 131. 1 

Clause {a).” 

(1) Meaning of cl. (a) and cl. (b), 

The true meaning of el, (a) and ol, (6) of this section is that, where the parties 
will not appoint an arbitrator, or an appointed arbitrator refuses to aot, 
or is incapable of acting, or dies, and there is no machinery in the sub- 
mission whereby an appointment can be obtained, then the Court may 
appoint an arbitrator, Per A. L. Smith, J. in Wilson and Eastern 
Oomties Navigation & Co, t hire (IQQ2) SI {H), B 

2, Refuses to act.” 

(1) Arbltratov objecting to act unless appointed by Judge’s order. 

An arbitrator does not refuse to aot within the meaning of S. 8 (6), because he 
objects to aot unless he is appointed by a Judge’s order. Wilson and 
Eastern Counties Navigation d Co., In re (1892), 1 Q.B, 81«61 L.J.Q.B, 
237. C 

3.—” Dies.” 

Death of party before appointment of arbitrator. 

P. and S. agreed to refer all disputes to arbitration, each party was to appoint 
an arbitrator on being called upon to do so ; before arbitrators were 
appointed, 8. died. His executor refused to appoint an arbitrator, and on 
application to a Judge at chambers he likewise refused to do so, and on 
appeal it was held that such refusal was right, as there had been no 
breach of the agreement to refer Be An Arbitration, 2 Times Rep, 150. D 

4. — ” Clause {c).” 

(1) Award before appointing a third arbitrator. 

If two arbitrators only are appointed by the submispion, and they are to choose 
a third to aot with them, and an award made by any two is to be valid, 
they must choose their colleague before they take any step in the reference, 
in order that the parties may have the benefit of the judgment of all three 
on the whole of the matters. They have no business to treat the third 
arbitrator as an umpire to be called in in case of difierenoe, except by 
consent of the parties. Peterson v. Ayre, 14 O.B. 665 = 23 L, J. O.P. 129. E 

(2) Enlargement of time before appointing a third arbitrator. 

If the award is to be made on or before a certain day, or such other day as the 
said arbitrators, or any two of them, shall appoint, it is necsssary for the 
two to appoint a third before they: make any enlargement of the time, or 
the enlargement will be void, Beadev. Dutton, 2 M., SsY?. S9, F 
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4. Clause (c) 

■{%) Ibseace of orae a!?bits?atoitf at formal meeting. 

{a) It is irijagulac for two arbitrators to meet withoift notice to the third ; but it 
is not a sufficient ground to set aside the award) when the substanoe was 
settled in his presence, Goodman v. Sayers, 2 Jao. & Walk. 261=22 R. 
R. 112. ^ 

(b) Under such submission it will be sufficient for any two of them to act 
jointly, though the third absent himself from the meetings, provided he 
have full notice and opportunity of being present at the meetings if he 
please, and be not kept away by any praotioe of the arbitrators or of the 
parties. Goodman v, Sayers, 2 J. & W. 249 ; Dallingv> Matcheit, Willes, 
215 ; Monseley v, Simpson, L.R. 16 Bq. 226 ; 42 D.J. Oh. 739. H 

(e) The two arbitrators must taka the opinion of the third, but if after discussion 
ha refuse to concur with tberh in the award, they may then execute it. 
While V. Sharp, 12 M. & W. 712=13 L J. Bx. 215; Sallotos v, Girling, 
Cro. Jao. 277 : Berry v. Perry, 3 Bulst. 62 ; Perring and Keymer, In re, 
3 A. & B. 245. ’ S 

■(3-a) Absence of one arbitrator at hearing, effect of. 

Where the arbitrators, although prompted by the best motives, dispensed with 
the presence of the head arbitrator at the first sitting when some of the 
witnesses were examined and the examination of the witnesses was not 
conducted in the presence of the parties and where the substance of tho 
evidence was communicated to the head arbitrator and his opinion was 
obtained on the merits of the case without giving the parties an opportunity 
of presenting their respective oases before all the arbitrators : 

Held, that the aotion of the arbitrators was improper and that the award could 
not bo sustained. 30 Ind. Oas. 384 (385), S 

(4) Award by two without consulting the third. 

Upon a reference to three arbitrators, or any two of them, an award made by 
two, in the absence of, and without finally consulting the third, cannot 
be supported. Beck and Jackson, In re, 1 O.B. 695. J4 

(5) Ail arbitrators should oonsolt together upon the award. 

When the two originally named arbitrators, having diSored about some items, 
agreed each to furnish the third with a written statement of what he 
thought the award should be, and another award was made by tho third 
and tho one whose views ha adopted, without fwiy further meeting of all 
three, the Oourt set the award aside because the throe never consulted 
together upon it ; the one whose views were rejected being entitled to the 
opportunity of disoussmg the award with the other two. Templeman and 
Seed, re, 9 Dowl. 962. K 

(6) Exciusioa of one arbitrator by fraud. 

If a submission is to three, and two by fraud or force exclude the other, that 
alone is sufficient to vitiate the award. Barton v. Knight, 2 Vern 514, ts 

(7) Lay arbitrators leaving question of law to legal arbitrator. 

Where there ate three arbitrators, one legal and two lay, no principle of law will 
authorise the laymen in giving up their opinion on any question of law, 
which may await upon their decision, to the separate and distinct ruling 
of the legal arbitrator. Little v. Neuoton, 2 Scott 159 = 2 Man. & G. 851 
«9 D.P.O. 437«10 L.3r.0.B. 88. M 
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Clm$e {c) ^’-^^iCantinued). 

(8) Bufemiaslon coMiaining no prosrislon fop appointment of ompirei 

(a) A submiaaiou to arbitration is not badj simply because no provision haS' been 

„ made therein for the appointment of an umpire in the event of difierenoe 

of opinion between the arbitrators. 15 C;L.J. 360. M 

(b) The principle of nunapro twnc is applicable to proceedings before arbitrators. 

There is no difference in principle between the oases where the reference 
to arbitration was filed in Court and where the whole of the proceedings 
before the arbitrators was upon a private submission. “ 16 O.Ij J. 360. 0 

(9) RifovIsioM fop appointment of ompire accopding to ocptain pules. 

Where a submission provided for referanbe according to the rules of a trade 
association and snob rules provided for an appeal to the appeal committee 
of the association, the Court of Appeal ebnaidered that the appeal oom- 
mitee was the umpire, and the case was therefore within the provisions of 
this Aot. Be Keighley <& Co, and Bryan d Go., Arb. (1893) 1 Q.B. 406, B 
<10) Ipbitpatops appointed by Bengal Chamber of Commerce— Time and place of 
hearing not appointed. 

Where the arbitrators appointed by the Bengal Chamber of Commerce under its 
Buies did not appoint a time and place for the hearing of the reference. 
Held, that the arbitrators failed in their duty in not doing so. 13 C.W.N. 
63 = 1 Ind. Gas. 371. Q 

(11) Provision for appointment of ampita before arbitrators enter upon reference. 
If the terms of a reference provide that the umpire is to be appointed before the 
arbitrators enter upon the reference, the same cannot go on until such 
umpire is appointed, and the award of the arbitrator oannot be made a 
decree of the Court. 13 C.W.N. 297 = 36 C. 388 = 1 Ind. Cas. 391. R 
<12) Time for appointing nraplre. 

(а) If a submission is that, if arbitrators do not make their award by a day 

named, then to abide the award of an umpire, to be chosen by the arbi- 
trators, the time for the arbitrators to appoint an umpire commences 
when the time foe their making the award expires. Bech v, Sargenl, 4 
Taunt. 932. S 

(б) Arbitrators may choose an umpire either before or after the time limited for 

making their own award, if the umpire is chosen within the time limited 
for his umpirage. Harding v. Walts, 15 “East, 556. And see JDoyley v, 
Piislow, 15 Easi, 557 (n). ~ T 

(13) Umpire chosen by lot. 

(a) Where two arbitrators are empowered to appoint an umpire, suob appointment 

must be the aot of the will and judgment of the two, and must not be 
the result of chance or lot. European and American Steam Shipping 
Co. V. Croskey, 8 O.B. 397 = 29 tj.J. G.P. 155 ; 6 Jur. 896 = 8 W.R. 236, 
Harris v. Mitchell, 2 Vetn 486. U 

(b) So where each arbitrator wrote on a paper the name of a person who was not 

known to the other, and the one drawn by ohanoe was appointed umpire, 
the appointment was held bad, Pescod v. Pescod, 58 L.T. 76, ¥ 

(14) fippolntment by lot assented to by parties. 

The appointment by lot of an umpire will be sustained, if the parties either 
previously or subsequently give a clear assent to such a mode of election. 
Tunno and Bird, In re, 5 B, & Ad. 488; Backhouse v. Taylor, 20 L.J, Q. 
B. 233. See Ford V, t/e«es, 3 B, & Ad. 248. ® 
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4.— •** Clause {c) *’-^(GQncluded). 

C16),;latMe of assent segiUiicedl. , ,'■/ ' 

Thafe assent, however, to be binding, must be given with a fuli knowiadge of all 
the oireujnstances. If the arbitrators merely inform the parties that they 
have mutiiially chosen A. B. to be umpire, and the parties approve of the 
appointment, not knowing that the umpire has been selected by lot, the 
umpire obtains no binding authority by such assent, Oreenwood o,nd 
TiUeringtont Ju re, 9 A, & B. 699=8 L.J. (N.S.) Q.B. 182. S 

(16) Waiver of objections to appoiatment. 

(fl) Objections bo appointment of arbitrator is waived by attending before him, 
Harcauri V. Ramsbottorn, 1 3 AOt & YJ alii. 511, And see Longman v, Bosf, 
47L.J. O.P. 211=3 C.P.D. 142 = 38 L.T. 1 = 26 W.R. 183. Y 

(6) Even if the arbitrators, without any authority, appoint an umpire, and ho be 
guilty of the irregularity of examining the parties separately, his deoisioa 
cannot be impeached by them, if they attend before him and make no ob- 
jection. Matson v. Trower, 1 Ry. & Moo. 17. Z 

Refuses to act,” 

(I) Eefasal of party to appoint an arhitvatov. 

Where a reference is to three arbitrators — one to be appointed by each of the 
patties, and the third to be chosen by the two so appointed — the Court has 
no power under this section to order a party who has refused to do so to 
appoint an arbitrator. Smith and Nelson, Inre, 59 L.J., Q.B. 533 = 25 
Q.B.D. 545 = 63 L,T. 476 = 39 W.B. 117. A 

<2) Refusal of first umpire to act—Appolutmeat of fresh umpire, 

If the umpire appointed refuse to act, the arbitrators may appoint another. For 
though, when the arbitrators have once executed their authority by the 
appointment of an umpire, they cannot revoke it and execute it again, 
this .seems to apply only to the oase of an effectual appointment, and there 
is no effectual appointment, unless it be accepted by the person named as 
umpire. Olwsy v. Oollins, 11 East, 367; Trippet v. Eyre, 3 Lav. 263, B 

(3) Appointment of umpire condUionai on acceptance. 

If the arbitrators make the appointment In terms conditional on acceptance, it is 
clear their power to make a second appoinsment remains, in oase of a 
refusal by the party first selected. Reynolds v. Gray, 1 Saik 70. C 

<1) Disapproval by parties of an effectually appointed umpU'c, 

When there is an effectual appointment of an umpire, it cannot be affected by the 
disapproval of the parties. Cffiuer v. Ooifins, 11 East, 367, D 

6,—** Incapable of actiag.‘' 

Arbitrator going abroad. 

A submission agreed to refer to an arbitrator to be appointed by the Institute of 
Civil Engineers, and failing him, to .some other person to bo appointed by 
the .same body. W.M, was Appointed, and after making his award went 
- abroad and thus became incapable of acting further. Subsequently a 
further dispute arose, and the Institute of Civil ^Engineers appointed S. as 
arbitrator; and it wag held shat the appointment of S. was valid. Held, 
further, that though S. objected to act unless appointed by an order, he’ 
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haS Bot refused to act ” vrithin this seollon, aud that even If be had 
done so there was no power to make au appointment ly order, the proper 
aourae being to apply to the Institute of Oivil Engineers to appoint some 
other person. Be Wilsm d Son and Eastern Oounties Navigation 6a, 
Arbn., (1892) 1 Q-B. 81 «8 (Pxmes, Bep, 264. 1 

f.~““ WHttea notice to conoae la appolatittg.** 

(1) Notice to appoint, meaning. 

These words mean notice to appoint, or to concur in the appointment within 
seven days of an acceptable arbitrator. Where the notice was not worded 
strictly in aooordanoa with the section, though its meaning was dear, and 
the party receiving it refused to concur in the appointment of any arbitra- 
tor, the Court appointed one. {Be Eyre and Corpn> of Lekesteti (1892^ 
IQ.B. 136. r 

(3) Writteu notice not uamiag avbitvatov. 

A written notice given by one of the parties requiring the other party to concur 
in the appointment of an arbitrator was held to be a sufficient notice with- 
in the meaning of this section, although the arbitrator was not named in 
the notice. Be Eyre and Oorporation of Z/eicesier, (1892) 1 Q.B. 136» 
61 L.J, Q.B, 438. (J 

{3} No nomlDation until notice to other party. 

Neither party oan be said to have chosen an arbitrator until he has given notice 
of his nomination to the other party, unless such other party has refused 
to proceed by arbitration. Thomas v. Fredericks, 10 Q.B. 776*=16 Ij.J. 
Q.B, 398. H 

8.-~" The Court may,,.. appoint,” 

(1) Failure to follow procedure under the seotioa— Jurisdiction of Convc to appoint 
arbitrator. 

Before the Court can appoint a single arbitrator it must he satisfied that the pro- 
visions of S. 8 have been complied with, and it cannot accept, as equiva- 
lent to such Qomplianoe, a procedure appropriate to a wholly different set 
of oiroumsfcanocs and to the attainment of a result wholly different from 
that to which the application before it is directed. Where the provisions 
of S. 8 have not been followed, the Court has no jurisdiction to appoint an 
arbitrator. B B.L.B. 221. I 

(2) Mode of appointment prescpibed. 

If a particular mode of appointment is proscribed, it must be followed, BaUy 
V. Townhy, 3 Ex. 572 — 19 L-J. Ex. 396. J 

(8) Glause providing for arbitrator’s appointment within six days — Appointment 
before six days— Effect. 

Where a clause providing for a reference stated that ” if either party shall fail 
to nominate an arbitrator witbdn six days after being required to do so, 
the other party shall be at liberty to appoint both arbitrators, and where 
the reference was signed at the earliest on the sixth day -five clear days 
and broken portions of two other days. Held, that the time limited by 
the condition precedent had not elapsed, and that the j^laintifis had no 
power to make the appointment. The expression “ within six days after 
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8.-’'‘*'Tbe Court may.... appoint ”-~{Gontinued}. 
aa aot” means so many cleat, days after it. A day is, generally speaking, 
a period from midnight to midnight jmd the law admits not of fractions 
in time but in case of neoeasity.v 3 SiIj.K. 237. K 

ii) F&lluse to appoint Umpire-Application to Court by sammosss to appoint arbl- 
' trators— Other party not made respondent. 

(a) Under the special jurisdiction conferred upon the Court by this section to 

appoint an umpire in references falling within the section, it is competent 
to the Court, where two arbitrators having liberty to appoint an umpire 
fail to comply with a notice under that section requiting them to concur 
in an appointment, to bring the arbitrators before it in order to ascertain 
their views before making an appointment, due provision being made for 
their costs. Taylor v. Denny, Mott and Dickson, (1912) A.O. 666=107 
L.T. 69. h 

(b) By a submission in writing a dispute between buyers and sellers was referred 

to arbitration, the buyers appointing J.JSr.L., as their arbitrator and the 
sellers O.T.T., as their arbitrator, and power was given to the arbitraton?. 
to name an umpire. The arbitrators failed to name an umpire. The 
arbitrators failed to determine the matter in dispute, and also failed to 
agree upon an umpire. 'The buyers then served the arbitrators with a 
written notice to appoint an umpire under this seotion. The arbitrators 
having failed to make the appointment the buyers applied to the Court by 
originating summons under the same seotion for an order that au umpire 
might be appointed. The summons was served on the two arbitrators, but 
the sellers, who were not within the jurisdiction, were not made respond- 
ents. At the hearing of the summons the affidavits which were put in 
dealt only with the qflestion as to whether the umpire should be a lawyer 
or a timber trade expert, but counsel on behalf of O.T.T. contended that 
ha should not have been made a respondent, and that no order should ba 
made against him. The master made an order appointing a barrister 
umpire as desired by the buyers. C.T.T. appealed and asked that the 
order of the Master might be varied by appointing a timber trade expert 
as umpire. Lush, J., affirmed the order of the Master. 

BTeld— that as a general vale a summons asking for the appointment of an umpire 
by the Court ought to be served on the other party to the arbitration, and 
not on his arbitrator, but (kesitantc Vaughan Williams, L. J.) that upon 
the facts of the case the sellers’ arbitrator had so acted in the interest of 
the sellers throughout the proceedings that he ought not tc bo dismissed 
as a respondent to the originating summons. 

Held, further, by Buckley and Kennedy, L.JJ.—that where an application is 
made by a party to. an arbitration under this section, ex parte, it is 
competent for the Court to make an order ex parte, oven although the 
other party has not been made a respondent to the application. 

Sold, on appeal, that the objection as to the form of the summons failed and 
that the arbitrators were'th^ proper parties to bring before the Court. 
Ibid. ' H 

{q) Particulars of difference need not be mentioned in the appointment. 

It is not necessary in the appointment -of the arbitrators to particularise the 
matters to be arbitrated upon. Baddan, In re, 9 O.B. G83, Ibid. M 
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S — “ Tbs Court may. . . .appoint (Oowcmdec?). 

(6) Court caanot compel appointment. 

The Oourk has no power to compel a party to appoint an arbitrator where no 
legal proceedings have been commenced. Smith and Service, In re, gS 
Q.B.D...d45 = 59L.J.Q.B, 533. See, also. United Khtgdom Mutual, etc., 
Association V. HoMSiOrt, (1896) 1 Q.B. 567. ' 0 

(7) Court cannot appoint where submission provides for mode of appointment. 

Where the submission provides for the mode of making any appointment which 
may become necessary, the Court cannot appoint an arbitrator under this 
section. BTifson and Eastern Gounlm Navigation & Oo., In re, {1892> 
1 Q.B. 81«61 L.J.Q.B. 237. P 

(8) Where Bubmission does not provide. 

If the submission does not provide, the reference is to a single arbitrator, and 
in such a case, if cue of the parties to the submission refuses to concur in 
the appointment of an arbitrator, the terms of this section apply, and the 
Court will appoint ; and. in fact, is bound to do so, Eprev.Corpn, o/ 
Leicester, (1892) 1 Q.B. 136. ^ Q 

(9) Umpire’s appointment when commences. 

An umpire’s .appointment dates from the time when he is appointed by the 
arbitrators, and not from the time when the .duty of determining devolves 

, upon him by reason of the arbitrators disagreeing. Killett and Tranmere 

Local Board, Jw re, 34 L.J.Q.B. 87=11 L.T. A57=13 W.B. 207. R 

9. — ” Shall bavs like power.... consent ol all parties,” 

Umpire appointed by Court— Powers. 

An umpire appointed by the Court under this section has the like powBrE_.s if he 
had been appointed by consent of parties. Bussell, 9th Ed., p. 180. S 

9. "Where a submission provides that the 
in^oTtrin^oaser^to shall be to two arbitrators, one to be' ap> 

supply vacancy. pointed by each party i, then, unless a different inten- 
tion is expressed therein,—- 

(a) if either of the appointed arbitrators refuses to act, or is 
incapable of acting, or dies or is removed, the party who 
appointed him may appoint a new arbitrator in his place ; 

(6' if, on such a reference, one party fails to appoint an arbitrator, 
either originally or by way of substitution as aforesaid, for 
seven clear days after the other party, having appointed his 
arbitrator, has served the party making default with a 
written notice to make the appointment, the party who has 
appointed an arbitrator may appoint that arbitrator to act 
as sole arbitrator in the reference, and his award shall be 
binding on both parties as if he bad bean appointed by 
consent ; 

Provided that the Oourt may set aside any appointment made in 
pursuance of clause {b) of this section. 
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(NOTES). 


TJjis saaSon eomeapouds so JS. 6 of the English AeWtsation Aot, 1,889. §2 and 
53Viat,,o.49. . T 

!.—■** Om to be appointed by each party.’* 

(1) Ippolntment by each party should tefer to same snbject-matteii?. 

The appointment of m arbitrator by eaoh party should refer to the same aubjeot- 
mstter. If A. appoint his arbitrator to determine a dispute rospectiug the 
construction of a lease, and the damages- A. has sustained, and B. appoint 
his arbitrator to decide on the construction of the lease, and not as to 
damages, an award of damages to A. will be invalid. Davies v, Price, 6 
L.T. N.S. 713 = 10 W.E. 865. 0 

(2) Ippolntment of two arbitrators under authority conferred by submission. 

Where an appointment is made of two arbitrators under authority conferred by 
the submission contained in the contract : 

Held, that the appointment was valid, S. 9 of the Arbitration Act being applicable 
only to oases where a different intention is not expressed in the submis- 
sion, 7 S.L.B, 1=20 Ind. Gas. 504. If 

10. The arbitrators or umpire acting under a 

^^Powers of arbitra- guhmission shall, unless a different intention is 
expressed therein, -rr- 

(a) 1 have power to ad-minister oaths to the parties and witnesses 
appearing; 

(&) 2 have power to state a special case for the opinion of the Court 
on any question of law involved ; and 
(c) 3 have power to correct in an award any clerical mistake or error 
arising from any accidienbal slip or omission. 

(NOTES). 

OoxrespoBding Eugllah Law. 

This section corresponds to Ss. 7 and 19 of the English Arbitration Act, 1889, 52 
and 53 Viet., 0. 49. W 

I, Clause {a).*’ 

Form of oath agreed upon by parties, 

Thars is nothing illegal in the parties to an arbitration agreeing before Panoha- 
yatdars to have evidence taken after the administration of any reasonable 
form of oath to the witnesses. 2 L.W. 320 = 17 M.L.T. 241 = 29 Ind. Gas, 
49. W.l 

Clause {b),‘* 

(1) Scope. 

(o) With reference to the scope of S. 10 (5) of the Indian Arbitration Act, it is 
material to note that in the English Arbitration Act, upon which the 
Indian Arbitration Act was , based, there are two eeotions providing for 
references to the Court by arbitrators, namely S. 7 (6), which permits the 
arbitrators to state an award as to the whole or part thereof in the form of 
a special case for the opinion of the Court, and B. 19, which permits them 
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to atats, in the iorm of a special oaae foir the opinion of the Gaa^tj anF 
queBtion o! law atising in the couesq of the tefersaoe, 12 Bom. L. K. 
852 {868, 859). ’ ^ 

(b) The IsgisiattitB in framing 8. 10 (6) of the Indian Arbitration Aol has deli- 
berately followed the wording of 8, 19 of the English Act and in framing 
Eule 11 of the 2nd Schedule of the Givi! Procedure Code has followod the 
wording of S. 7 (b) of the English Act. 12 Bom. L.B. 862 {869). IT 

(2) Object of the clause. 

The object of clause (5) of this ^aeotion is to give the Courts a control over 
arbitrations while they are proceeding. Tabernacle Building Sooieittf. 
Knight, (1892) A.O. 298=62 L.J.Q.B. 60. Z 

(3) Statement of special case— Indian Law. 

This section leaves it to the disoretion of the arbitrators to state a special oase 
or not as they choose, and the Court has no power to enforce its rulings 
or directions upon the arbitrators if they do not choose to follow them. 10 
Bom. L.R. 351 (862). I 

(4) Statement of special case— English Law. 

(i) COUBT MAY OBDEB AN ABBITEtATOB TO STATE A SPECIAL CASE. 

(o) In England, the Court has jurisdiction under S, 19 of the Arbitration Act, 
1889, to order an arbitrator to state a special case for the opinion:of the 
Court upon a question of law arising in the course of the reference, 
although the arbitrator has not indicated what his view of the law will be. 
Spillers <& Baker, and LeeiJmn’, In re, 66 ti.J, Q.B. 326 = 1 Q.B. 312= 
76 L.T. 36 = 45 W.R. 241. B 

(6) An arbitrator cannot, after he had made his award, state a case for the 
opinion of the Court under 8. 19 of the Arbitration Act, 1889, and the 
power of the Court to order a ease to be stated under that aeotion is limited 
in like manner. Palmer and Hoskm, In re, 67 L.J. Q.B. 1=77 L.T. 380 
= 46 W.R. 49. C 

|ii) STATING- CASE WHEN COMPULSOBY. 

If the terms of the submission be compulsory that the arbitrator shall state a 
case at the request of the parties, it is the duty of the arbitrator to set 
forth fully in his award all such facts as will raise all the questions of law 
on which the decision of the Courts is desired, and it seems that the award 
will generally be bad if he fail to do so. Bradbee v. Christas Bospital, 4 
M. & G. 714=11 L.d.O.P. 209; Shwidan v. Nagle, It. Rep. 6 O.L. 110.» 

(iii) WHEN ARBITBATOR AT LIBERTY TO STATE CASE. 

But if by the terms of the order of reference the arbitrator “ be at liberty to raise 
any point for the opinion of the Court at the request of either of the 
parties,” he is not bound to do so unless he think fit. Wood v. Botham, 
5 M. & W. 674=9 L.J. (N.S.) Ex. 3, % 

(6) Pdifirfif of aipbltcatoe to tttite opinion of Court. 

The only section of the Indian Aot, which gives the arbitrators power to take the 
opinion of the Gcfilrt, is S* 10 (&), ^hloh provides that they shall have 
power to stats a speeial case fojr the opinion of the Court on any question 
of inw involved. 12 Bbifik 862 (858). F 
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Clause (b) ’*~^iC(mtinued). 

16 ) SefeMtaf^baok sa award to staSe a caseJoi? the opiaioM of Goart. 

Jf a party dii3 not during^ the referenoe apply for a case, the Ooujit would not refer 
back tha award for the arbitrator to state a case afterwards, on his setting 
forth in a letter the wrong principles of law on which he had acted. The 
London Doch Co. and St. Paul's Shadwell, In re, 32 L.JtQ.B. 30. fi 

{T3 Stating an award in the fosm of a special case and stating a case foi? opinion 
of the Cour't— Dlflereace. 

Whan the arbitrator has stated his award in the form of a special case, ho has 
exhausted his powers, and has made his award in such a shape that the 
opinion of the Oourt will determine the rights of the parties and turn the 
award into one groove or the other, and the opinion of the Oourt is there- 
fore an effective determination of the rights of the parties, Whereas, 
under this section, the arbitrator may, by means of a special case, take 
the opinion of the Court for his guidance and as a step for arriving at his 
own ultimate award in the matter, in which case the jurisdiotion of the 
Oourt is consultative only, and the arbitrator still remains the final judge 
of law and fact. Knight and Tabernacle Permanent Building Society, In 
re, (1892) 2 Q.B. 618, per Bowen, L.J„ at pp, 618, 619 = 62 L.J.Q.B. 33. H 

(8) Application to state a special case when may be granted. 

The application for an order to state a speci.al case may bo granted, even although 
the arbitrator has not indicated in what way he will decide the point 
raised, -Spillers and Baker, In re, (1897) 1 Q.B. 812 = 6G L.J.Q.B. 396.1 

(9) Refusal of arbitrator to state case or delay award. 

This section impliedly confers on the parties- to an arbitration the right to apply 
to the Court for an order directing the arbitrator to state at apy stage of 
the proceedings, in the form of a special case for the opinion of the Oourt, 
a question of law arising in the QQurae of the reference; and this right 
must be respected by arbitrators. If, therefore, a party to an arbitration 
bona fide requests the arbitrator to state a case, or to delay making his 
award until the party can apply to the Oourt for an order directing a stay, 
and the arbitrator refuses to comply wii-h ofther request, he is prma facie 
guilty of misconduct within the meaning of S. 14 infra, such as would 
justify the Oourt in setting aside the award, or in remitting it to the 
arbitrator for further consideration under 8. 13. Palmer and Ho&hm, 
In re, 67 LJ.Q.B. 1 = 77 L.T. .350=46 W.R. 49. J 

(10) Serious point of law arising in the case, 

If a substantial and serious point of law arises, the Oourt will order the arbitrator 
to atate a special case under this section ; even where the submission 
provides, in the widest possible terms, that all questions and disputes 
arising as to the interpretation, meaning, or eficot of the contract, or as 
to any other matter or thing whatever connected with or arising out of 
the contract, or incidental thereto, or not thereby provided for, shall be 
referred to an arbitrator, whose deoiaion shall be conclusive, Nutiall and 
Lynton and Barnstaple Bail Co„ In re, 82 L T, 17, K 

(11) Question of law raised by lette* written after award,. 

Where a submission contains a clause which gives power to an arbitrator to state 
a special case, and he is not desired by either patty before the award is 
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Clause (b) '*—(Contimed). 

made to exercise that power, the Court will not, on a letter of his written 
after the award, diaolosing the legal principle on which he made his 
award, set it aside or send it to him for revision, although the latter was 


written with a view of raising the question whether the principle on which 
it was based was sound. London Doe7e Co., In re, 32 L.J. Q.B. 30=7 
L.T. 381 = 11 W.R. 89. L 

^12) Arhltsatoi? should find facts—Court to determine points of law. 

In stating a case, the arbitrator should find the facts, leaving the Court to dates- 
mins the points of law. North and Sottih Western Junction Bail. Oo. y. 
Byenf/oj-d Union, 13 App. Oas. 692=68 L.J.M.O. 95. M 

(13) Order for statement of case made— Reference to be adjourned. 

If an order for the statement of a oaae is made, the arbitrator will have to 
adjourn the reference bill after the decision of the ease, and if necessary he 
should enlarge the time for making his award. In his award he should 
adopt and act on the decision of the Court. Russell, 161. H . 

(14) Costs of special case stated. 

The Court, or judge, making the order for the statement of a special oaae, under 
this section has power under 8- 17 to provide for rha coats of the special 
case; If no such provision is made, the Court hearing the case has no 
power over the costs in oases where the arbitrator has power over the costs 
by virtue of the first schedule of the Act, clause i. Knight and Tabernacle, 
da „ Building Society, I» re, (1892) 2 Q.B. 613 ; 62 L.J.Q.B. 33. 0 

415) Opinion of Court on special case submitted— Appeal. 

(a) The parties to a suit agreed to refer their disputes relating to the properties 
in suit to the arbitration of two persons ; and a Consent Judge’s Order 
was obtained. They further agreed to refer to the same arbitrators their 
disputes with regard to properties which were not the subject-matter of 
the suit. The agreements provided that, in case of disagreement between 
the arbitrators, which prevented them from making an award, the matter 
in difierenoe was to be referred to an umpire who should make the award. 
The two arbitrators difierad on a question of law arising in the arbitration. 
There was no reference to an umpire. But the arbitrators each expressed 
his opinion on the question and referred it for opinion to the High Court in 
the form of a special case, under the Civ. Pro, Code, 1908, Soh, 11, r. 11, 
and the Indian Arbitration Act, 8. 10. It was decided hy the Chamber 
Judge. An appeal was preferred against his decision : 

Held, that no appeal lay, since the special case was in no sense an award. 
There was no award which oouid be adopted by the Court by the mere 
expression of its opinion ; but there was simply a statement of a quesoion 
of law for the opinion of the Court. The case was not, therefore, one which 
fell under r. 11, Seh. II, O.P.C. (1908) ; but it fell under S. 10 of the 
Indian .Arbitration Act, in so fat as it related to the second agreements 
ISBom.L. R. 852. J? 

{b) According to the decisions of the Court of Appeal in England in In re Knight 
and Tabernacle Permanent Building Society, (1892) 2 Q. B. 613 and In re 
Kirhlsatham Local Board and Stochton and Middlesborough TFaier Boardi, 
(1893) 1 Q. B. 375, an appeal lies from the opinion of the Court expressed 
upon an award stated in the form of a special case, and that is provided 
for by S. 101 of the O.P.O. 12 Bom, L.R. 852. Q 
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Whocs the Divsetonal Court gives adyicse to an oEbitratos upon a case staiedi by 
him pending the arbitration prooeedings, there is no appeal from tbs 
opinion given by that Court. But where an arbitrator, acting upon the 
opinion given by auoh Court, makes an award wrong in point of law upon 
its face# the Court of Appeal can selt such award aside or remit it to the 
arbitrator, even although that involves saying that the law is diSeront 
from that which the Divisional Court expressed it to be. (1912) 3 K. B. 
128.-«81 L.J.K.B. 473=* 106 L.T. 228 ; BriiisJt Westinghouse EU&tncmd 
Maii7ifaciuving Co. v. Underground Mheiric Bys. Co. of London, (1912) 
A.G. 673 = 81 ii.J.K.B. 1132 = 107 L.Ol. 32S, B 

Clause {c}.*’ 


(I) Iltaration of awapd by arbitpator. 

After delivery of an award an arbitrator eannot, though within the time limited 
by the aubmiasioa, correct a mistake in the oaloulation of figures by- 
making another award. Irvine V. Blnon, 8 Bmt 6i. S 

(S) Alteration of award by umpire. 

An alteration by an umpire of the sum awarded, though made on the same day 
as, and before delivery of, the award, but after notice of making, is void ; 
but the award is good for the original sum awarded, when it is still legible. 
Eenfree v. Bromley, 6 Bast 309=2 Smith 400=8 B.R. 491. 3) 


(3) Alteration by stranger. 

I'ha oorreotioa by a stranger of an immaterial mistake in an award after its 
publication is nugatory, not avoiding the award, but leaving the mistake 
unooreeabed. Trm v. Burton, 1 0. & M. 633=9 L.J. Ex. 236, tJ 

11. (1) When tbe arbitrators or undpire have made tbeir award 

they shall sign 2 it and shall give notice to the parties 
ai^ed*aod filed, making and signing thereof and of the amount 

of the fees and charges payable to the arbitrators or 
umpire in respect of the arbitration and award. 

(2) The arbitrators or umpire shall, at the request of any party to 
the submission or any person claiming under him, and upon payment of 
the fees and charges due in respect of the arbitration and award, and of 
the costs and charges of filing the award, cause the award, or a signed copy 
of it, to be filed in the Court 3 ; and notice of the filing shall be given to 
the parties by the arbitrators or umpire. 

(3) Where the arbitrators or umpire state a special case under 
section 10, clause ib), the Court shall deliver its opinion thereon ; and 
such opinion shall be added to, and shall form part of, the award. 

mow), 

AnalBgqoB Indiao 

CompfiirA Bute 10 of Sob. II of O.BS.> 1908. !f 

H.B,— There ia no aection in the Engliah Aibiiratiou Act which oorreeponds to 
this section. 
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Wbm the,mbiimt&rs...>.mud& tbeir &wMrd.** 

(1) Completion o£ awai^dl, what eoastitoteB. 

What constitutes a completion of the avrard may depesdi upon the terms of the 
submission, and upon the facta and the oiroumstanoes of the individual 
case. 14 O.LJ. 1S8. W 

(i) Eefei;ence to several arbltratovs-^Refusal or omission of some to act—Eifect. 

On a reference to several arbitrators together, when there is no clausa providing 
for an award made by leas than all being valid, each of them must act 
personally in the performance of duties of his office, as if ha ware the sole 
arbitrator ; for, as the office is joint, if one refuse or omit to act, the others 
can make no valid award. Little v. Newton, 2 M. & G, 361 = 10 L.J.O.P. 
88; Stalworih v. Inns, 13 M. & W. 466 = 14 LJ. Ex. 81. See, also, 16 
0. 0. 94. X 

(3) Eeference to three arbitrators— Award by two. 

(а) Where the reference is to three arbitrators all three must concur in the 

award; an award by two of them only is bad. UniUidKmgdom,dc.,- 
Asswmice V. HoMSfon, (1896) I Q.B. 667 = 66 L.J.Q.B. 484. Bee Morpon 
V. Boult, 7 L.T. 671. Y 

(б) Where the agreement of reference to arbitration gave the names of three 

persons, two of whom were described as panches and the third as a sarpanch, 
and provided that whatever decision was arrived at by the panches and 
sarpanoh would be binding on the parties, held, that the award made by 
the two arbitrators alone, without the cd- operation of the sarpanch, v?as 
invalid. 16 0.0. 94 = 17 Ind, Cas. 320, Z 

(4) Award written on a paper already signed by one of the arbitrators, when 
valid. 

Where an award had already been made and a judicial decision arrived at, a 
subsequent embodiment of the decision of the arbitrators in certain 
papers which already bore the signature of one of them and was signed 
subsequently by the others, did not vitiate the judicial act of the arbi- 
trators. 14 O.L.J. 143. A 

(5) Absent arbitrator signing blank paper on which award is written— Effect. 

The absence of one of the arbitrators from a part of the hearing vitiates the 
judicial character of the proceeding. Where the absent arbitrator signs a 
blank paper on which the decision is written out by the other arbitrators, 
the award is void. Ibid. B 

(0) Third arbitrator not appointed— Waiver of objection. 

But if two arbitrators are to appoint a third to act with them, and they 
mistakenly appoint a person as umpire, and the two alone hold the 
reference and make the award, a party, who has attended the meetings 
without objecting to the case being heard by the two only, cannot after- 
wards impeach the award as invalid for want of the ooncuttence of the 
third arbitrator, Marsht 'Jn rs* 16 L. J.Q.B. 330. © 

(7) ©elfigntlott of anthoTtty by arbitrators to each other, 

The arbitrators may hot delegate their smthority even to each other. Two 
merchants, arbitrators, may not delegate to the third arbitrator, though 
he be a barrister, the decision of a point of law arising out of the case. 
Little V. Newton, 9 Bowl. 437 » 10 88. B 

S 
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— made tbeh award . 

(8) Oae arbiSraSos? adopting the opinion of another. 

But if each of the arbitrators exercise bis own independent judgment on the 
matters referred, it is no objection to the award that on discussion oas 
gives way to the other, for where two difior in opinion) one or both must 
give way, otherwise they never can agree. Edrdley v. Steer, 4 DowJ. 423 
= 4 L.J. (N.S.)Ex. 293. ® 

{9) Delegation of authority as to vaiaation and estiraato. 

Where parties to an arbitration agreed to accept a certain estimate and valuation 
made by a certain person, and the arbitrator proceeded to examine that 
person as a witness and accepted bis estimate and valuation : Eeld, that 
the arbitrator was thereby not guilty of delegating his authority to that 
person. 5 Ind. Gas. 621. ^ 

(10) Decision with the help of third party. 

(а) The mere fact that a third person gave help to the arbitrators to enable 

them to arrive at their decision does not vitiate the award. 12 M.L.T. 
133 = 23 M-L.J. 290={1912) M.W.N, 1091. 0 

(б) The arbitrators cannot delegate or surrender their own judgment and con- 

Boienee, but if they do not act * contrary to their own judgment,’ they 
can get the help of other’s opinions in order to arrive at their own 
opinions. (Ibid.) H 

(11) All arbitrators must act togeths^f. 

As the arbitrators must all act, so they must all act together. They must each 
be present at every meeting ; and the witnesses and the parties must be 
examined in the presence of them all. Plews and Middleton, In re, 6 Q. 
B. 845 = 14 DJ. Q.B. 139; Lord v. Lord, 5 B. & B. 404 = 26 L.J. Q,B. 
34 ; Beck and Jaakson, In re, 1 O.B.N.S. 695. 

(12) Ail arbitrators together should execute the award. 

Where there are two or mare arbitrators, all should execute the award at the 
same time and place. If they fail to do so, such an error may invalidate 
the award. Lord v. Lord, 5 E. & B. 404 = 26 L.J. Q.B. 34 ; Stalworth v. 
Inws, 13 M. & W. 466 = 14 L.J. Ex. 81 ; Ms v. Williams, U L.J. Oh. 
531 ; Wade v. Dowling, 4 E. & B. 44. See Little v. Newton, 9 Dowl. 437 
= 10L.J. G.P. 88. 3 

(18) Award not signed by all arbitrators at the same time. 

Where, on a reference to arbitration, the case was regularly heard by all the 
arbitrators sitting together, and an award was drawn up and signed by 
them, the fact that the arbitrators did nob sign the award at the same 
time would not invalidate the award, 15 G.L. J. 360. K 

(14) Alteration of a completed and published award. 

When the arbitrator has made, or made and published, his award as a completed 
instrument, his power is wholly at an end. If, after executing the award, 
the arbitrator exorcises a fresh judgment on the case and alters the award 
in any particular, the alteration is merely nugatory, and his act is like a 
spoliation by a mete stranger, 14 O.L. J. 188, L 

{15) Pablishifig award. 

The English Arbitration Act, 1889,'. provides only for the making of the award, 
and does not refer to publishing. As regards the validity of the award 
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I,—** When the arbitrators — made their award ’’—{Gonchided}^ 

tibis probably makes no difiarenoe, because tbs award was in general 
considered as “ published ” as soon as the arbitrator had done some act 
whereby he became functus o^^cto, that is, as soon as he had made a com- 
piste award. BrooTcev. Mitchell, 6 M. & W. 473 — 9 L..7, (N.S.) Ex. 369. M 

(16) Aitasatlon of awaud before publication. 

Until the arbitrators have finally published their award as their final determina- 
tion, they may make alterations therein. 14 G.LJ. 188. H 

(17) Arbitrator not bound to give peasona for his decision. 

Sctdasiva Iyer, J . — An award need not be a reasoned judicial deoision, !3-he 
arbitrators need not give the reasons for their oonolusions. They are not 
even bound to record anything of the proceeding. (1912)1 M.W.N. 1076. 0 

(18) Arbitrators need not decide where no formal decision wanted. 

Arbitrators are not bound to decide a point if the parties showed that they did 
not want a formal deoision on it. (1912) M.W.N, 1076. B 

2.~-**Siga.*' 

(1) Writing and signing of an award, essential. 

B. 11 reg^uires that the award should be signed and filed. The arbitrators are 
bound, at the request of any party, to file the award, or a copy thereof in 
Oourt, and such an award, unless it is set aside ox remitted for te-oonsi' 
deration, becomes enforceable as if it were a decree of Court, The writing 
and signing of an award is not, therefore, a formality that may be dis- 
pensed with by the parties. It stands in this respect on the saraa footing 
as a decree. 7 M.L.T. 355 = 5 Ind. Oas. 374. G 

(2) Award not signed by minority. 

When the parties have agreed to abide by the deoision of the majority of the 
arbitrators, an award cannot be set aside on the ground that it has not 
been signed by the minority. 1 Patna L.J. 90, Q-i 

(3) Oral award— Effect. 

So, where the arbitrators gave their deoision in the presence of the parties, but 
there was no award in writing as the parties thought it would be sufficient 
to actually carry out the award, 'mld> the award is not binding upon the 
patties, and that a suit relating to the matter upon which such an award 
has been made is not barred by the award. 7 M.L.T. 355 = 5 Ind. 
Gaa. 374. ■ # K 

3.—“ Cause the award to be tiled in the Court.” 

(1) Awa«d to be filed at the instance of axbitratop. 

Under the provisions of tbe Indian Arbitration Act, an award is- to be filed not 
on the application of the parties, but at the instance of the arbitrator- 
40 0. 319 = 17. 0. W.N. 396 = 18 Ind. Cas. 978, S 

(2) Party agraelag to aabmit to arbitration of Bengal Chamber of Commerce— Party, 

if bound by rules. 

Where a party to a oontraot agrees to -submit to an arbitration of the Bengal 
Ohambar of Oommeroe, the rules of the Chamber are imported into the 
contract and that party is bound, by those, rules, 30 Ind. Oas, 681 = 19 C, 
W.N. 820. S-1 
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: H filed i& t'be <l&mt '^-^{Goncludei), 

18} Fstflleii t© file m&vi sfgaed by oae aifbitrator. 

TJba faot that oaiy one arbitrator had signed the petition to file the award does 
not render the award illegal as oontrayenihg the terms of S. 11, Arbitra- 
tion Act. In ‘causing the award to be filed * at the request of a party, 
the arbitrators are not acting judioially, they are performing only a 
ministerial act which can be legally performed by one of them, 8 S.L.R. 
302=«29Ind. Gas. 602. ® 

(4) Application to file award— Questions for consideration. 

On aa application to fils an award under this Act, the only questions which can 
be properly considered are questions within the scope of Ss. 13, lA 
and 15. 6 S.L.R. 127 = 19 lud. Gas. 363. T-1 

(5) Award against a firm— Question whether a particular person is a partner. 

In a proceeding to file an award against a firm, the question whether a particular 
person is a member of the firm cannot be determined, as it is one which 
does not arise under any of the Ss. 13, Id and 16. 6 S.L.B. 127. {Cf. 13 
C.W.N. 63, w/m.): U 

(6) Award against a firm without ascertaining its members. 

An award made against a firm, without asoertaining as to who ate the persons 
who constitute it, is, on the face of it, bad and no Court can make a 
decree in such ciroumstanoes, upon the award, against a firm. 13 O.W. 
N. 63 = Hod. Gas. 371. IT 

(7) Order setting aside award filed ©udef this section lies— No appeal. 

There is no provision in the Arbitration Act giving an appeal from an order set- 
ting aside an award. B. 89 of the Civ. Pro. Code especially excepts the 
procedure of the Code from arbitrations under the Arbitration Act, and 
S. 4, G.P.C., does the same generally. S, 104 (1) If), O.P.O,, applies only 
to arbitrations under the Code. 6 L.B.B. 88=5 Bur. L.T. 155 = 17 Ind. 
Gas. 902. W 

Power for Court making an award may, from 

to enlarge time for time to time, be enlarged by order of the Oonrli, whe- 

making awardi. jjja,j£ing t}jo award has expired or not. 

(NOTES). 

(1) Gorrespoudiug English Law. 

This section is a verbatim copy (except for the omission of the words “ or a 
judge") of B. 9 of the English Arbitration Act, 1889. X 

(2) Analogous Indian Law. 

Compare Rule 8, Boh, II, Act V of 1908. t 

(3) Ocnstruotlon. 

This section bears the same construotion and confers the eatno power as the 
corresponding section of the English Act. 4 B.ti.R. 32. Z 

I, Power for Court to enlarge time tor making award,*' 

(1) Power of Court to enlarge time after award. 

{a) The Court is competent to extend the time “ for making ” the award even 
after the award has been made by the arbitrator. 4 8.L.K. 26 ; 6. S.E.R. 
89 s 19 Ind. Oas. 374. ■ £ 
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I.*— P&wer t®t t& tim® im m§kimg 

{l>\ *’ No limit o! time is giv&p withm wbiolii, tbe Judge may enlarge tbe time 
aud be is not limited to the time within which the arbitrator bimsolf could 
enlarge it, even although it be said on the submission that the arbitrator 
shall make bis award on or betora a. certain day,” Per Lush, J., in Lord v. 
See, Ii.B. 3 Q.B. 404. B 

(c) In Knowles and Sons Lid, v. Bolton Corporatim, (1900) 2 Q.B. 253, it was 

bald that there was Judsdiotion in the Court or Judge to make the order 
asked for (an order for enlargement of the time) although the time for 
making the award had elapsed before the application was made at oham- 
bers and although the award had been in fact made. This case was 
deoidedllundet the English Arbitration Aot, and the English Courts construe 
the words of the section as giving power to the Oourts to enlarge the 
time even after the award has been made. 4 B.L.B. 33 (34). G 

(d) A rule or order to enlarge the time would not be granted as of course. 

Edreards V. Dawes, 23 L.J. Q.B. 278. 0 

(I-a) Discretion of Court to extend time not confined to question of arbitrator’s 
deiigence. 

In the exercise of the discretion given to the Court by S. 12, Arbitration Act, the 
Court is not oonfined to the question whether or not the arbitrator had 
been diligent and expeditious in the proceedings, The Court should exer. 
else its discretion on a consideration of all the oiroumstances of the case 
and is bound to oocsider whether the case is a fit one for the grant of such 
an indulgence. 8 S.L.B, 269»28 Ind Oas. 85. D-1 

(2) Ho extension of time allowed where the award has been made and filed beyond 

time. 

Time can only be extended as long as tba award has not been mads and filed ; 
no extension can be allowed in a case where the award has been made and 
filed beyond time. Where an award has not been properly made and filed 
according to Jaw, it is a nullity and the decree passed on the basis thereof 
should be set aside. 9 Ind. Cas. 241. B 

(3) Enlargement by arbitrator ratified by Court. 

(а) When the submission directs that the time may be enlarged as the arbitrator 

may require, and as a Judge or the Court may think just and reasonable, 
if the arbitrator, within the time limited, make an endorsement on the 
submission that he requires further time, the Judge’s order ratifying that 
enlargement may be obtained after the original time has elapsed. Beid v, 
Fryatt, IM.. &Ll. F 

(б) But it must be obtained before the award is executed, or the arbitrators will 

have no authority to make it. Mason v. Wallis, IQ B. So (j. 107 = 8 L.J, 
(O.B.) K.B. 109. G 

(4) Enlargement by Court-Enlargement by arbitrator— Difference. 

(a) A distinction between enlargement by the arbitrator and enlargement by the 
Court should be noted. The arbitrator must exercise his power of enlarg- 
ing during the period limited for making his award, but the Court is aot 
limited to such period. Hall v. Itouso, 4 M- &W. 24, per Parke, B., 
p. 2G=7 L.J. (N-S.) Ex. 214 ; Barberry v, Newnham, 7 M. & W. 378=10 
L.J. Ex. 169; Leslie v. Bichardm^ 6 q,.B. 378=17 L^J.O.P. 324 ; 
Bowen v. Filligwis, 3. Ex. 93^ H 
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(b) It the arbitrator is to make his award before any day. not esoeoding three 

months from the date of the agreement, to which he may by writing, 
&c., enlarge the time, he cannot extend his power beyond the three 
months, Dentonv, Strong i Xt-lSi, 9 Q.B. 117 ; 13 11. S 

(c) A submission empowered an arbitrator to award on or before a certain day, 

“ or on such further day as he by memorandum in writing under bis 
hand to be endorsod hereon.” The Court held that, notwithstanding that 
the sentence was inoomplate by the omission of the words “ shall appoint,” 
it ooulvd supply the defect, and that the arbitrator had authority to 
enlarge the time. Kirk v. Unwin, 6 Ex. 908 ; 20 L.J. Ex. 315. d 

(5) Enlargement after expiry of original time. 

When he has the power, and desires to use it, the arbitrator should take oate to 
make the enlargement during the time primarily fixed for making the 
award. An enlargement by the arbitrator, made after hia original time 
has expired, is inoperative. Bussell, 9th Ed., p, 116. K 

(6) Enlajfgement from time to time. 

It is not necessary that the submission should expressly give the arbitrator power 
to enlarge from time to time, for if it direct the award to be made on a 
certain day, or on or before any other day to which the arbitrator should 
enlarge the time, he is not limited to a single enlargement, but may 
enlarge the time as often as ho finds ueoessacy. Payne v. Deakle, 1 Taunt. 
509 ; Barren v. Parry, i Taunt. 658 ; Leggett v. Finlay, 6 Bing. 265 = 8 
LJ. (O.S.) 0,P. 82. See Anon', 2 Chitty Rep. 16. L 

(7) Enlargement of timo after death of a party. 

If the Bubmission provide that the death of a party shall uot be a revocation, and 
Qontain the usual power for eulatging the time, as the arbitrator has 
express power given him to make his award after the death of either party, 
so bs has incidentally the same power of enlarging the time after that event 
as ha had before, Tyler v. Jones, 3 B, & 0, Ui ; Clarke v. Crofts, i Bing, 
143 = 5 L.J. (O.S.) C.P. 127. M 

(8) Day for making award stated. 

If a party write to an umpire, telling him that the 29th of November is the last 
day on which he can make his award, it seems very doubtful whether it is 
competent for that party afterwards to object that an award made on the 
29uh of Nov.-smher is made too late. Bigham and Jeasop, In rc, 9 Dowl. 
203. 1 

(9) Enlargement refused where long delay is not explained. 

The Court will not enlarge the time for making an award where there has been a 
long delay (e,g,, three years) since the last step was taken, and such delay 
is not satisfactorily explained, because the position of the parties may be 
altered, aod they may be unable to produce their witnesses. Doe d. Mays 
V, Oannell, 22 L.J.Q.B. 821 » 17 Jur. 347 = 1 W.R. 307. 0 

(10) Enlargement of time by consent. 

An eniargamenfc of the time of reference, made subsequently to the time within 
which th« award ought to have’ been made, but with the oonsoat of all 
parties, is good. Jd«bs v, Pomll. 1 W. d; W, & H. 60. P 
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(11) Conduct; may amount to consent. 

The conduct of the parties will often be taken to amount to a consent on their 
part to an enlargement of the time, and a oonseqiient continuation of the 
arbitrator’s authority. Bennett y, Watson, 29 Z/J, Ex. 357 ; Tyerman v. 
Smith, 26 L.J.Q.B. 359-6 B. & B. 719 ; Winteringham y, Boberison, 27 
L. J, Ex. 301. Q 

{12) Waiirer of objection to Iniralid enlargement. 

{«) An objection that the time for making an award has not duly been enlarged 
is waived by proceeding in the reference with a knowledge of that fact, 
Latvrence v. Eodyson, 1 Y. & J. 13=30 E. E. 751 ; S.P. Halhtt v. Halleit^ 
5 M. & W. 26 = 7 D.P.G. 389 = 2 H. & H. 3=8 L.J, Ex. 171 = 3 Jur. 727. 
Leggett v. Finlay, 6 Bing. 255 = 3 M. & P, 629 = 8 L.J. C.P. 62. And 
see Tyerman v. Smith, 5 W.R. 617. R 

(6) But although attending several times before the arbitrator may waive all 
objeotiona to the suffioienoy of previous enlargements of the time made by 
him, invalid for want of a Judge’s order to ratify them as required by the 
submission, such attendances cannot be construed to imply a consent that 
the arbitrator may make future enlargements by himself alone, and an 
enlargement so made subsequent to the last meeting in the refeienee is 
entirely void. Mason v. Wallis, 10 B. & 0. 107 = 8 L.J. {0 S.) K.B. 109. S 

(c) If by the terms of the submission the arbitrators are to appoint an umpire 
previous to entering on a consideration of the matters referred, and they 
enlarge the time for making the award before they appoint an umpire, and 
the parties, with knowledge of these facts, attend a meeting before the 
arbitrators, they will be taken to have waived the objection as to the 
irregular enlargement of the time. Hick, In re, S Taunt. 694. T 

(13) Referejace to two atibitrators with power to appoint a third— Enlargement. 

When a causa is raforrad to two arbitrators with power to them to appoint a 
third, the award to be made by a day named or such other day as they or 
any two of them shall appoint, the first two named cannot make a valid 
enlargement of the time until the third is appointed, as enlarging the time 
is an act of judgment, and the parties have a right to have all three in a 
situation to exercise a judgment on the point, Beads v. Dutton, 2 M. & W. 
69. • 1} 

(14) Mode of enlargement of time. 

Unless the submission prescribes the mode in which the enlargement is to be 
made, the arbitrator may, it seems, adopt any mode that expresses bis 
intention of enlarging the time, A verbal appointment made to both 
parties for a future meeting to be^hold on a day beyond the limit of the 
original period, to which neither patty objaoted, was considered asufficient 
enlargement to that day, and the award made on that day was sustained 
as made within due time. Burley v, Stephens, 1 M. & W. 156 = 5 L.J. 
(N.S.)Ex,92. ^ , ¥ 

(15) Ealapgemeat should be according to sabmission. 

If the submission direct the manner in, which the enlargement is to be made, 
that direction should be literally followed, Bussell, 9bh Ed., p, 117, ® 
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116 ) F©m of ealspgefflaBt. 

Ho parSicuIat; farm of words is necessary for an endorsefflent to enlarge ?iha tsms 
andter the usual power in the submission. If the arbitrator in substance 
express his opinion that the time should be enlarged, it is suflioiont. 
Euasell, 9th Ed. p. 118. ^ 

CI7) Inlargemaat to be signed. 

The enlargement is to be in writing signed by the arbitrators. {Ibid.) 1" 

(18) Snisrgement by re-execnting submisaion. 

Where the time for making award was enlarged by parties altering and re-exeeiit- 
ing tbs bonds of submissioH, the arbitrator is justified in awarding interest 
on principal found due beyond the data of the original submission and up 
to the time of the re-exeoution, Wallcins v. Phillpoits, 1 M’Olel. & Y. 
B93«29R.B.809, 56 

(19) Ealargeraant " until ” a day named, meaning. 

If the time is enlarged “ until ” a day named, as the word “ until ” may be con- 
strued either inclusive or exclusive, the arbitrator will generally have the 
whole of the day named included, and may make hia award at any 
time during that day. Kerr v. Jeston, 1 ,Dowl. H.S, 538; Knox v. 
Symmonds, 3 Brown 0. 0. 368. Bee Dalcins v. Wagner, 3 Dowl. 536 : li. 
V. Stevens, 5 East 244. .8k 

^ 18. (1) The Court may, from time to time» 

Power to remit . , , . 

award i. remit the award to the reconsideration or the arbitra- 

tors or umpire. 

(2) Where an award is remitted under sub-section (1), the arbitra- 
tors or umpire shall, unless the Court otherwise directs, make a fresh 
award ^ within three months after the date of the order remitting the 
award. 

(NOTES). 

Comsponding English Law, 

This SGoiiion follows the provisions of S. 10 of the English Arbitration Act, which 
in its turn follows the provisions of S, 8 of the Common Law Procedure 
Act, 1854 (now repealed), which applied to all compulsory refsrencsfj 
under the Act, and to all references by consent of parties where the sub- 
. mission was or might be made a rule of Court, A~i 

Analogous Indian Law. 

Compare Eule 14, Bob. II of C.P.O., 1908. B 

I,— Power io. remit award,” 

(1) Discretion of Coact to remit. 

The Court, in the exercise of its difieretion, has power to remit a private award 
for the reconsideration of the- arbitrators under this section. 29 C. 793. C 
(1-a) Kemission of award, when can be made. 

Where the award is bad on the“faoe of it, where there has bean mieconduot on the 
part of. the arbitrator, where there has, been an admitted mistake and the 
arbitrator himself asks that the matter may be remitted, and where 
additional evidence has been disfloversd' after the making of tho award, the 
award could be remitted to the arbitrator for re-consideration. 41 0. 318. B 
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h—** Pov^et to remit aw^rd ’*-‘{Cont%nued). 

(2) If bitrator /j;;i(pli!i£ o//icio— Remission. 

Tha Court bas power to remit the matters referred to the re -consideration of the 
arbitrator, even although he be functus offlcio. Stringer and Eiku 
Broihefs, In re, (1901) I K.B. 106»70 L.J.K.B, 19. B 

(3) Fo'i^e^ oi i>em!tting award how exercised, 

In England, the power of remitting is frequently exercised on a motion being 
made to set the award aside, and on a defect being pointed out, in opposi- 
tion to the party objecting to the award. Awning v. Earthy, 27 L. J. Ex, 
145 ; Petersen v. Ajfre, 14 O.B. 665 =*23 L.J.O.P, 129 ; Eoweitv. Clements, 
lO.B. 128. F 

(4) Time for making an application to remit an award. 

The time for moving to refer back an award is not limited to the period for 
setting it aside, but the court has a discretion to allow such motions to be 
made at any time, though it will require them to be made within a 
reasonable period, or the delay must be satisfactorily explained. LgiceS' 
terv. Qrasehrooh, 40 L.T. 883; Warburton v. BasUngden Local Bd., 
48 L.J.O.P. 451. 6 

(5) Miscarriage in the conduct of the reference. 

Unless the Courts think that the arbitrator can no longer be trusted, they will 
remit the award to him, though he has miscarried in the oouduot of the 
lefereuoe , as, for instance, if he have, without an iihproper motive, ashed 
some questions of a witness in the absence of the parties, or where 
there are several arbitrators, if they have executed the award separately, 
Anning v. Hartley, 27 L.J. Bx. 146, H 

(6) Discovery of new evidence is a ground for remission. 

The discovery of new and material evidence sines the award may be good ground 
for an application to refer back the award. Keighley, Maxsited and Co,, 
In re, (1893) 1 Q.B. 405=62 L.J.Q.B, 105; Burnard v. Wainwriglit, 
1 L.M. and P. 455 = 19 L.J.Q.B, 423. See. also, 41 0. 313 = 25 Ind, Cas. 
391. I 

(6-o) Award in excess of the claim. 

Where the award is in excess of the claim the arbitrators act beyond iheis 
jurisdiction and the award cannot be sustained and should bo remitted for 
re-oonsideration, 25 Ind. Cas 961. See 22 O.L.J. 287. I-l 

(7) Mistake of arbitrator. 

A mistake r f the arbitrator is not a ground fo» sending back the award for fur- 
ther consideration. IPbrdsdell v. Holder, 1 L,T, 14. J 

(8) Mistake admitted by arbitrator. 

If a mistake is admitted by the arbitrator, or if the Court thinks that the prin- 
ciple stated by the arbitrator as the ground of his award is not consistent 
with the reference, the award may be referred back. Mills v. TM 
Bowyerh Society, 3K. and J, 66; Flynn v. Bobertson, L.B. 4 O.P. 324 = 
38 L.J.O.P. 240. See Mordm v. Palmer, L.K. 6 Ch. 22=40 L.J.Oh, 8. 
See, also, 41 0. 313=25 Ind. Cas. 391. K 

(9J Mistake as to legal effect of award. 

A mistake by the arbitrator as to the legal efieot of his finding is no ground for 
setting aside an award, Qremmoi v, Brownliilh 44 L.T, 47, Is 

.7 . 
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Powet to remit award ^^■—(Contmued), 

,| 10 | .MIsteke &i to name.. :■ 

Where an arbitrator made an award describing tbs plaintlf! by a wrong fibristiaa 
Bama, the court sent it back to him for correction. Bmeit v. Glemmis^ 
7 Man. and G. 1015=8 Soott, 851 = 2 D. and L. 519 = 14 L.J. Q.B« ?5 ; 
9 Jur. 17. ■ ' M 

•fill Mistake »f law- irbltrator admitting mistake. , . , 

An award will not bs sank back to the arbitrator on the ground that ha has mads 
a miataka in the legal principle upon which his award is bss' d. except 
where the arbitrator himself admits the mistake. Dintt v. Blake, 44 L, 
J., O.P. 276 = L.K. 10 C.P. 388 = .82 L.T 189, Monigompry, Joheeand 
Co. and Lipbenthal, In re, 78 L.T. 406. The London Dock Co. v, SL 
Pauls Shadwell, 32 L.? Q.B. 30. 1 

|X2) Mistake apparent on face of award. 

The Court will not set aside an award on the ground that the arbitrator has made 
a mistake in law or fact, unless, perhaps, the mistake is either apparent 
on the face of < he award, or appears in some document delivered by the 
arbitrator oontemporancoualy with it, or perhaps by the affidavit of the 
arbitrator, Bcgge v. Burgiss,d H. and N. 293;27L.J., Ex. 818 ; 4 
Jur. 668 ; 6 W.R. 504. 0 

(13) Mistakes not vitiating award. 

The folio wicg^’mistakes do not vitiate the award ; — 

(a) Mistake as to the Christian name of one of the arbitrators. Trew v. Burton, 
1 0. & M. 533=2 L.J. m.S ) Ex. 2.36. B 

ib) Mistake as to the appointment of the umpire. Adams v. Adams, 2 Mod. 
169. Q 

(c) Mistake as to the number of the arbitrators by whom the award is executed. 

' White V. Sharp, 12 M. & W. 712 ; 13 L.J. Ex. 215. R 

(d) Mistake as to the date of the anlimipsion. Dolev, Lawson, 2 Kob. 878 ; 

Vent. 184 ; Ingram v. Webb, 1 Rciile Rep. 362, g 

(fl) Mistake as to the date of an enlargement of time, so that it appeared too 
late. Lloyd and Spittle, In re, 6 D. & L. 531.= 18 L.J.Q B. 151. t 

(/) Mistake as to the extent of the Eubjoct-matter. Pauli v. Pauli, 2 0, & M, 
235. . V 

(p'} Mistake as to the arbitrators having “ oonsidered the decision of the uaspira ” 
where (here had, in fact, been no consultation with the umpire. Harlow 
V, Bead, 3 D. & L. §03 = 14 L.J.C.P, 239, V 

(14) MiBappreheuBion of fivideacc. 

When an award has been made in an arbitration based upon figures and evidence 
laid before the Court, the. question of the amount of the award cannot be 

re-opened on the ground that some of the evidence has been mbs, apprehend- 

• ad or misunderstood.- Great Western Railway Co,, and Postmaster- 
general, In re, 19 T,L.B. 636, W 

i(lS} Upbltrator mistakenly declining jarlsdiction - Remission, 

If the arbitrator, thinking that his jurisdiction was ootifined to matters of account, 
mistakenly refused to invastigate a charge of fraud, the Court would remit 
the award. ImsmU V, Kocfirsft, 27 L.J.C.P, 76.=8 C.B.H.S. 859, X 
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tiahfcy, etc.) and the award must be set aaidA « /I par- 

to remit the award to the arbitrator for re nn 

IM. Gas. 391. *8-oonBideraMon. 41 C. 31^25 

in) Award imperfect ia part. 

l«t »nd 'i,'a ao°°S'4X wni'“o 1 ° “PO'- 

I17-a) Award bad ia part. ^ 

ia) When a separable portion of an award is bad 

m a.6 ,r.o.,=.e o-w.^! 


(b) Where the difiarent parts of an award are severaht ;i 

each other, the illegal portion may be canceled Tnd“ « 
remainder. ,22 0. 237 «3llad. Gal 33. ^ ^ §^’6“ to the 

{18i Award bad on the face of it. * 

Where the award is bad on the face of it. where i, .. 

the part of the arbitrator, where there has been ■> »oisQoaduot on 

the arbitrator himself asks that the matter may and 

aod.tional evidence has bean discovered after the 
the award could be remitted to the arbitrator fl. 

313 = 25 Ind. Gas. 391. arnurator for re-consideration. 41 0! 

Il9) Costs not correctly certified. A 

Where the awaid, as drawn in the claintiffio f„ 

which entitled the plaintiff to costs only * oerfcifioate 

arbitrator, being applied to, stated that he had ' 

plauuifi his full oo.sfcs. the Court remitted the award tot 

at the plaintiff s expense, saying that the defendant cult 

to expense for an error to which he had not on f 

Gfrocutt, 31 L.J, Er. 361 ; Cross v. Gross 13 r r m 

Where an arbitrator had read and r.)M on » letter of th. a, . 

book ooritaining other l«tlora,bnt the p.rticoL?oll«fl!°e*’’‘” “ 'P“"- ' 

evidence, the Court referred back the Lard in o J 

..t.haeeanopportnet.ote.p,ntntng:^^^ 

(21) Omission to find separately as to Items of claim ® 

Where the arbitrator would have been jnstifiad in findir,« 

the terms contained in the declaration, and the o 

failure to do so might have worked some injustice ^ 

to give him the opportunity of setdoe the wafi * • ^ back 

4 E. & B. 470 = 24 L.J.Q.^ 94. ^ Acfer. 
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122 ) isfegoMMif te pposeediagB befcfe arbitsafcoj?. . 

AltBoagh these reiay haye been some irregularity in the prQ«eedicg,s before tha 
arbitrator, the Court will not set aside the award, where no personal 
miacooduofc os gross disregard of proper rules .is suggested, but wall send 
back the award to the same arbitrator. Anning v. BixHley, 27 L.J, 
Es, 145. See Tidswell, In re, 33 Beav, 213, !■ 

(23) Suit for partition and possession— A wand merely declasrlng shaseg of parties. 

In a suit for partition and possession referred to arbitration, if the award merely 
declares the shares of the parties, it falls short of the referenoe. Suoh an 
award should be remitted to the arbitrator for completion. 19 Ind. 
Gas. 374. W 

f24) Remission to surviving avbitvators. 

A submission to several arbitrators contained a power to remit the award, 
followed by a clause that, in the event of the death of one of the arbitra- 
tors before the award, the parties, or in case of the parties not agreeing, 
the Court should have power to appoint a new arbitrator ; after an award 
„ made, one arbitrator died. The Court remitted the matters back to the 

survivors and to the new arbitrator to be appointed pursuant to the 
referenoe. Lord v. Hawkins, 2 H. & N. 65. 

2.~‘* Make a fresh a ward . ' " 

(1) Doty of arbitvator to hear evidence, 

It is the duty of the arbitrator to beat additional evidence on the points sub- 
mitted to his oonaideration, if they be such as require evidence, if ten- 
dered, on all and not merely on the point on which the award is defleierit, 
Nickalls v. Warren, 6 Q.B. 615 = 14 LJ.Q.B, 75. Bee Baker v. Munter, 
16 L.J. Ex. 203 = 16 M. &W. 672. E 

(2) Remission for a specific purpoee—Notice to parties. 

When the Court, being empowered so to do, remits the award for a specific pur- 
pose, as for instance the amendment of a clerical error or a technical 
defect in form, in regard to which the arbitrator needs no assistance from 
either party, ho is not bound to give either party notice to attend before 
him on his recon.sidering and amending his award, Howett v, Clements, 
1 O.B, 128 ; Johnson V. Latham, 20L.J.Q.B. 236. i 

(3) Second award how to be framed. 

Whether the reference back be general or limited to some one or more mattara, 
the second award should embrace every matter originally referred, either 
by confirming the first award in terms as to matters not referred back, or, 
what seams better, by ra-oopying the first award as to such matters 
on which the arbitrator cannot alter his decision, into the second award. 
Johnson V, Latham, 20 L.J.Q.B. 236, J 

(4) Remiasioa to cure a misnoraes of a pavty. 

Where the award is sent back to cure a misnomer of one of the parties, it ia 
sufficient if the arbitrator make a certificate that the award ought to be 
amended by substituting the right name far the wrong, and that the 
av?ara should be read as if the right name had been originally inserted. 
Bauies v- Prciff, 16 O.B. 686. % 
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IX OP 1199 (INDIABT AEBITEATION AOT), 

14. Where an arbitrator or umpire has mis- 
conducted himselfi, or an arbitration or award has 
been improperly procureds, the Oourb may set aside 
the awards. 


(NOIES). 

•.€amspondia|| English Law. 

'Phis section eorroapoads to S. 11, cl. (2) of the Eaglish Arbitration Aot, 1885). 
62 and 53 Viofc., 0 . -19. h 

Analsgons ladian Law. 

Oompata (i) Eule 15, Sch. II, O.P.O., 1908. 

(ii) Punjab Land Bevenue Act, S. 135. M 

Misconducted himself.” 

(1) Arbitrator not ta misconduct hlmaelf. 

It is of the higbaat importance, in the interest of the parties making a refsrenoe, 
and in the interest of the arbitration generally, that arbitrators should do 
nothing to make their conduct liable to misconstruotion or to shake the 
oonMenoa reposed by the patties in them. 18 Ind. Oas. 92. M-1 

il~a) Refusal of arbitrator io state a special case. 

It will be miseonduot in an arbitrator within the section if, on a bona fide 
request being made to him on reasonable grounds, either to state a special 
case, or to delay his award until application can be made under S. 10 (6) 
of the Aot for an order directing him to do so, he refuses to comply, and 
by making hia award forthwith attempts to preclude the party from 
making the application. Palmer S Co., and Saslcsn cC Oo„ In re, <1898) 

1 Q.B. 131«67 L.J.Q.B. 1. H 

(2) Befasal of arbitrator to allow time to get counsel. 

There may be ample misconduct' in a legal sense to make the Court set aside an 
award, even where there is no ground for imputing the slightest improper 
motive to the arbitrator. Thus, the award will be set aside if the arbitra* 
tor refuse to postpone a meeting for the purpose of allowing a party time 
to get oonn.sel on bis part, where the other side unexpectedly appears by 
counsel. Whatlef/ v. Morland, 2 Lowl. 249 ; 3 L. J. (N.S.) Ex. 58. 

<3) Eraud and dishonesty amount to misconduct. 

Fraud and dishonesty on the part of the arbitrator amount to misconduct on his 
part which may afford good ground for setting aside the award and do not 
affect his juiisdiotion. 6 S.L.R. 240=15 Ind, Gas. 819 ; 25 B. 337 (347) ; 
6B. 663. JE. 

|4) Eef usai to hear evidence when amoania to misconduct, 

<aV The refusal to hear evidence in a case where the arbitrators oannot decide a 
matter in dispute without heating evidence would amount to a miacoaduot 
on the part of the arbitrators. It is improper for the arbitrators not to 
beat evidence to ascertain as to who are the persons liable on a contract 
entered into in the name of a firm, 13 O.W.N. 63 = 1 Ind. Oas. 371. ^ 

(5) An award would be avoided if the arbitrator refuses to hear evidence on a 
claim within the scope of the reference, on a mistaken supposition that 
it is not within it. Samuel v. Cooper, 2 A & E. 763. K 
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Miscoadmted blmseli ’'^{Continued}. 

Partt©8* fowef to restrloi ©videBce. 

|fj) ‘*Can there, be a valid submission where parties contraot that neither thef 
nor their witnesses shall give evidence ? The answer to this lies in the 
materials which the arbitrators have before them for doterminiag the 
dispate. If there be no other evidence save the oral testimony of tho' 
parties and their witnesses or if such other evidence is so slight or of snoi?. 
little value that the arbitrators cannot bo i airly f aid to be able to osec- 
oiss a judicial discretion in the matter than such submission amourxts 
merely to a wager on the fancy, whim or partiality of the so-called arbitra- 
tors which, of course, is no valid submission at all. On the other hand, 
there seems no reason why parties should not contract to go to trial ots cer- 
tain evidence ; see Be Mander (49 L.T. 535). All oral evidence may be agreed 
to be excluded by the the parties relying solely on the documentary evi- 
dence in the case. As a matter of fact this is very often tacitly agreed to in 
disputes between merchants where the parties cannot by giving oral evi- 
dence add anything to what is already set out in the documents and oorrea- 
pondence in the matter. A common example of this is the case of goods 
ordered out under an Indent where the dispute is whether the goods ten- 
dered are of the quality or description indented for. That is a matter of 
inspection of the Indent and the basis and shipment samples and possibly 
the correspondence to which the parties can, as a rule, add nothing by oral 
evidence, The arbitrator in such a case is usually acquainted with the 
line of business and yet not so highly as to be called an export in it. 
Moreover, we see no reason why parties should not be allowed to contract 
to curtail an inquiry before arbitrators by agreeing to rest their case on 
the documentary evidence alone provided as we have said it is sufQcient to 
enable arbitrators to really exercise a judicial discration and not to decide 
haphazard or by obance.” 7 S.L R. 113 (116), H-1 

(b) That the motion of a “hearing ” of the parties is not essential to the under- 
standing of a submission to arbitration seems clear from the fact that 
there may be a valid submission to an export in whoso special knowledge 
alone the parties confide and who may decide the matter without taking 
any oral evidence. 13 O.W.N. 63. 7 S.L.R. 113 (116), R-S 

(5) Sahmlselon proyldlng that parties or vstitnosses, shall be heard or not a© 
arbitrators chose. 

Where the reference provides for the arbitrators hearing the parties or their 
witnesses or not as they chose, the aubmiasion is not necessarily invaiidl 
qua a submission under the Indian Arbitration Aot. 7 S.L.R. 113 •■==34 
' Ind. Oas, 264. R-g 

iS-a) Examination of witness or party in the absence of opponent. 

(а) An award may be impeached if the arbitrator, contrary to the principles of 

nacural justice, examine a witness or a party privately or in the absence of 
is opponent; unless the irregularity be subsrquently waived by the parties, 
Dobson V. Groves, 6 Q.B. 637 « 14 L.J.Q.B, 17; JSarvep v. Shelton, 7 
, Beav, 456. g, 

(б) In arbitration proceedings, both sides must be heard, and each in the presence 

‘ ' the other. However immstprial the arbitrator may deem a point, ha 

should be very eajfeful not tq examine a party or a witness upon it excepi 
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it) tbe presence of fche opponent. )f he errs in this respect., ha exposes 
himself to the gravest censure,- and the smallest irregularity is often fatal 
to the award. 13 0 L.J, 899. . , . , < T' 

(c) But it does not amount tomisoonduot.of an arbitrator if he takes evidence in 
the absence of the parties, with their express or implied consent. 73 
P. W.B. 1910 = 6 Ted. Gas, 963. 0 

(6) Imprapoi? admission or rejection of evidence. 

An ^award will not be set aside it the arbitrator erroneously reject admissible, or 
receive inadmissible evidence. Bagger v. Baker, 14 M. & W. 9 = 14 L.J, 
Ex. 2a7. t 

(7) Diseretioa of arbitrator to hear evidence and counsel. 

Whether the arbitrators should or should hov hear evidence and the parties by 
counsel or otherwise mast depend on the particular oironmatanoes of every 
case, the arbitrators exercising, in a judicial manner, their discretion in 
the matter. 13 O.W.N. 63=1 Ind. Gas. 371. W 

(8) Tender of witness. 

In order to make out a case entitling a party to impeach the award, the witness 
, muat be distinctly tendered to the arbitratora, 16 G.L.J. 360. X 

Case closed by party .-Calling further evidence left to diaevetion of arbitrator. 

Where a party closes his ease before an arbitrator and leaves it to his discretion 
to call any farther evidence and the arbicratot gives his award on the 
materials at hand, the party is estopped from contending that there was 
insufficient inquiry, 14 Ind. Cas. 371. X 

(10) Two but of three arbitrators holding meetings without notice to third. 

Even when the submission provides that an award made by any two cut of the 
three arbitrators shall be valid, if two of tht'm hold meetings alone, with- 
out notice to the third, the award may be impeached; but not if after 
notice the latter stay away. DaifiMp v. Mafclttfi. WiUeSi 215. K 

{11} One of several arbitrators excluded from nieetiugs by others. 

So it will bo bad, if the two exclude the third from the meetings by force or 
fraud, or make an award without first taking his opinion, Temghman 
and Beed, In re, 9 Do'hI. 9Q’i. X 

(12) Proceeding ex parte without sufficient cause. 

If the arbitrator proceed ex parte wiebout sufficient cause or without giving the 
party absenting himself clear notice of bis inteniion so to proceed, the 
award wilt be avoided. Gladwin v. . CMlcote, 9 Dowl. 550. See, also, 3 
S.L E. no, infra. B 

(13) Xward without hearing all evidence. 

The award may be impeached if the arbitrator make bis award without having 
heard all the evidence. Phipps v, Ingram, 3 Dowl, 669 C 

(14) Corruption or partiality of arbitrator. 

Tlio award will be set aside on motion, if ii be proved that the arbitrator is 
’ Corrupt or partial. TUtenson v. Pmt, 3 Atk. 629 ; Morgan v, Mather, 
Ves. Jr. 15 ; Burton v, Knight, 2 Vern, 614. 


tp u> 
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Misconducted bimsett ’•-•{Continmd)^ 

(1§), &rfcltralop.inlerested. , 

An award will bcs avoided if the arbitratoe is secretly interested ia the aubjeet 
referred. Earl v. Siocicer, 2 Vetn. U5l. M 

(16) Oae ®f leireral arblfci’atoi'B taking counsei’s opinion on incorrect statament of. 

■ fafits. . 

When there are several arbitrators, if one of them take counsel’s opinion on an 
ineorreofc Btatomeat of the facts, and knowingly act upon it, the award 
will be set aside, but not if be taka an opinion on a case truly drawn up, 

- Hare, In re, 6 Bing. N* 0, 158. F 

(17) One of the arbitrators acceptl jg illegal gratiiicatiot] from one of the parties. 

Where one of the arbitrators is guilty of misconduct and is found to have accept- 
ed an illegal gratification from one of the parties concerned, the award 
ought to be set aside in its entirety, inasmuch as it is difficult to say how 
far the other arbitrators were influenoed by the biased and interested 
opinion of one of them. 18 lod. Gas. 92. F-1 

(18 ) Excobb of authority by arbitrator. 

(a) Arbitrator exceeding his authority is often a good ground foe setting the 
award aside. It is so in all oases unless the bad part is clearly separable 
from the rest of the award, and does not afieot the good part. Tandy v. 
Tandy, 9 Dowl. 1044, G 

(&} If be award on matters not submitted to him, the award will be set aside. 
{Ibid} ; 26 Ind. Gas, 73. H 

(IS) Award granting costs for filing the aame. 

Where an award granted ooats and charges that may be inourred in filing the 
award, the award isnot bad solely because the arbitrators awarded costs of 
filing the award-~8uoh inclusion may fairly be regarded as nothing more 
than a reooxumondation that the costs referred to be granted. 8 S.Ii.B. 
136«37 Ind, Gas. 626. H-l 

(20) Excess of authority ae to costs. 

(а) An award will be set aside if the arbitrator award coats without authority. 

Boodle V. Davies, 3 A. & E, 200. . I 

(б) Or if he improperly direct costs to be taxed as between solioifcor and cHsnt. 

Seccombe v. Babb, 6 M. & W. 129 «9 L.J. (N.S.) Ex. 65. 3 

(21) Award baaed partly on private eofyiuivy. 

Where the award reoitea on the face of it .that the arbitrator held, partly on 
evidence taken before him, and partly on private enquiry, that the will 
executed by a certain person was genuine; Held, that it was not oompe- 
teat for him to do so and the award was vitiated, 13 0. L.J. 399. K 

(22) Documents acted upon not disclosed. 

An arbitrator acta illegally if he does not disclose to the parties the documents 
upon which he acts. 26 Ind, Oas, 73. -1 

(23) Power of arbitrator to do ministerial acts. 

Arbitrators have power to do singly acts of a ministerial nature, A mere 
reception of a written statement by one of the arbitrators la not a Judicial 
act. 16 O.L.J. 360. . . L 
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Mhcoaducted himself **-^{G0ntinued). 

|24) Umpire sliting isUh interested arbitrator. 

Where ao umpire sat with, arbitrators, one of whom was secretly interested, tha 
umpire’s award was set aside, Blanchard v. Sun Fire Office, 6 Times 
L R. 365. M 

(25) Befaeal of umpire to rehear evidence. 

So also, if the umpire rpake his award, refusing to rehear the 'evidence, his deoi- 
sion will be set aside ; but the award will be sustained if tha parties, by 
the submission, or by their conduct, have agreed to relieve him from the 
duty of re-examining the witnesses. Salkeld and Slater, In re, 12 A.. & 
E. 767 = 10 L.J.Q.B, 22. 1 

(26) Misconduct as to pavt of award vitiates whole. 

When an award determines matters not referred to arbitration aud tha valid 
part of the award can be separated from the rest, the award should be 
declared valid to that extent ; but when misoonduot is proved, the whole 
award is invalid. 14 Ind. Cas, 978. ‘ 0 

(27) Arbitrator not liable for want of skill or negiigence. 

An action will not lie against an arbitrator for want of skill, nor for negligence in 
making his award, nor for tbe like cause ^gainst an architect, broker or 
average adjuster employed to determine matters as a guasi-arbitrator, 
provided that he act honestly. Turnery. Qouldon, L.R, 9 O.P. 57=43 
L J.O.P. 60 ; Tharm Sulphur Co. v. Loftm, L.R, 8 O.P. 1=42 LJ.O.P. 

6 ; Pappa y. Bose, L.R. 7 O.P. 525 : Stevenson v, Watson, 4 0 P.D. 148=» 
48 L J.O.P. 318; C?ia?M60rs v. Goldthorpe, (1901) 1 K.B. 624 = 70 L.J. 
K.B. 492. P 

(28) Irregularitias amounting to no proper hearing. 

If irregularities in procedure can be proved which would amount to no proper 
hearing of the matters in dispute, that would be misconduot suflioiant to 
vitiate the award, without any imputation on the honesty or impartiality 
of the arbitrator. 36 A. 336 {P.C.) = 18 O.W.N. 755 = 27 M.L.J. 181. P-1 

(29) Examination of arbitrator as a witneesi 

(a) Although an arbitrator cannot be examined to show what he intended by his 
award, yet, he can give evideHoe on the question whether a particular por- 
tion of his proceedings was an award at all, 6 M.L.T. 137=2 Ind. Gas, 
92 = 19 M.L.J. 394. 0 

(fe) An arbitrator may be called as a witness to give evidence respeobing proceed- 
ings in the arbitration. Thera does not seem any privilege attaching to 
him in his judicial character, whether he be a legal or lay person, 
entitling him to refuse his testimony ; but where, in an aotion on an 
award, tbe defendant called the arbitrator to prove the ground on which 
ho made his award, in order to show that he had exceeded the limits of 
tbe submission, Mansfield, C.J., told the witness that he need not be 
examined, unless he chose. The arbitrator in oonsequence declined to be 
examined. On a motion for a new trial, and cause shown, no objaatioii 
was made to this decision. Ellis v, Saltau, 4 0. & P. 327 n ; Johnson v. 
Durant, 4 G. & P. 327, K 

(c) An arbitrator called as a witness in an aotion on an award might be examined 
as to every matter of fact with reference to the making of the award, and 
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\vhethet in his estimate ot the compeneatioa he took into conaidsEation 
any matters not inoloded in the reference and therefore not within hia 
Inrisdiotion, bat he cannot be questioned as to the elemoats which ho took 
into his consideration in determining the quantum of oompensation, or ao 
as to scrutinise the exercise of his discretionary power to award compen- 
sation. 14 0,0.308. S 

ISO) Bxaiskafcioa of arbitratop as wltaess. 

An arbitrator selected by the parties comes within the general obligation of being 
bound to give evidence, and where a charge of dishonesty or partiality is 
made, any relevant evidanoa which he can give is properly admissible. 
But evidence so admitted as relevant on a charge of dishonesty or partiality , 
cannot be used to scrutinize the decision of the arbitrator on matters 
within his juriadiction and on which his decision is final, e g., to criticise 
methods adopted by him in determining the quantum of his valuations, 
for purposes of partition — a matter within his discretion. 36 A. 3 iG (P.C.) 

= 37 M.L.J. 181. S4 

{31} Statements obtained as bearing on charge of corrnptfon, if admissible to 
question awrard on merits. 

Apart from examining its ’hearing on the charge of corruption, it is beyond the 
competency of the Court to scrutinise the eatimato of value appearing on 
the face of the award. (Ibid). S-2 

(32) Evidence of arbitrator to explain award, 

(a) An arbitrator may be called as a witness in an action to ei^otce his award. 

Bucclmck {Duke) V, Metrcpolitan Board of Works, 41 L.J. Ex. 137=L.R. 
s a. Ij. 418, f 

(b) He may be asked questions as to what passed before him, and as to the 

matters presented to him for consideration. (Ibid.) H 

(c) But no questions can be put to him as to what parsed in hia own mind 

when exercising his discretionary power on the matters fubmitted to him. 
(Ibid.) Y 

(33) JKo proper enquiry— Borden of proof. 

The burden of proving that there had been no proper enquiry by the arbitrator 

is on the person who alleges it, 36 A. 336 (P.C.), ¥4 

2.— •• Improperly procured." 

(1) Arbitrator wilfully misled or deceived. 

If either party be guilty of fraudulent concealment of matters which ho ought to 
have disclosed, or if . he wilfully mislead or deceive the arbitrator, the 
awaid may be set aside. South Sea Co, v. Bumsteadt 2 Bq. Oas. Ab. 80 ; 
Mitchell V. Harris^ 2 Ves. Jr. 129 5 Metcalfe v. Ives,, 1 Atk. 63 ; Gattside 
V. Gartside, 3 Anst, 736. W 

(2) Arbitrator anexpeetediy maklngr award—Misleadlng of party, 

(a) The arbitrator should be careful not to mislead the parties into a sapposltiou 
^ that the case is still open, and then unexpectedly to make hia award, 

Poe it the arbitrator, after promising to hear some witnesses, make his 
award without calling them, or giving notice that he shall not examsna 
them, the award will he sefasida, Mrl v. Stocker, 3 Yarn. 261, X 
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2.— “ improperly ptocttred {Concluded), 

ib) If, aftes deolsring thafe he can take no farlihes proceedings in the reference 
till some books of account have been looked into and esamiaed, ha mako 
hia award without giving notice to the parties that ha has found the 
inspaotion of the books unnecessary, the award will he set aside. Pepper 
V. <?0f7i0»f, A Moore M8. T 

C3) Feipjory of witness. 

The Court refused to set aside an award on the ground merely that it was 
disodvered after the award that a material witness had given evidence on 
another occasion apparently contradictory to that given fay him before tha 
arbitrator. Qlasgoio, So, Bail Co, v. Londo7t S NorlU Western Bail Co., 
52 J, P.215. a 

(4) Defendant appointing arbitratora after institution of suit— Propriety of 
award. 

See 7 S.L R. 1 = 20 Ind. Cas. 504 under S. 19, infra. ■ & ■ 

{5} Disobedience to injunecion issued to stay proceedings. 

Where an injunction is issued and they disobey the injunotion, the award vuculcl 
' be considered to be improperly procured ; but where no such injunctioa 

has issued, the award cannot be said to be improperly procured merely 
beoausQ of the pending suit relating to the same snbject.matter, 4 S.L. 

■' " B. 187. - ■ ' B 

3, — Set aside the award,'* 
il) Belting aside a void award. 

If the award were altogether void, and could be considered a nullity, and nothing 
could be done upon ib but by suit, the Court would not usually set it aside 
unless some step could be taken to enforoe the award which rendered the 
interference of the Court necessary. Doe <2. Turnbull v. Brown, 5 B. & 
0.884; TVbrraM v. Deane, 2 Do wl, 261. C' 

(2) Award made after expiry of time. 

(a) An award made after tho time foe making it has expired might be set aside. 
Swiniord and Horn, In re, 6 M. & Q. D 

(5) Unless the conduct of the parties amounted to an enlargement of the period. 
Halhttv, HalUtt,lDovil,m, . B 

(3) Omission to decide ail matters in difference. 

The award will bo avoided if the award fail to decide on all the matters referred 
for determination, whether the omission appear on the face of the award, 
or be shown to the Gourt by affidavit ; but it will not be set aside if the 
question undecided were not notified to the arbitrator as a matter in 
• defence, or the parties showed by their conduct that they did not mean 

him to decide it. Rees v. Waters, 16 M, & W. 263 ; Samuel v. Cooper, 
2 A. &E. 752. 

|4) Portion of award in excess of submission. 

Tho submission to achitcatioa furuiahes the source and pteecrihes the limits of 
the arbitrator’s authority and the award both in subatanos and in iorm. 
must conform to the submission. Oonscqueatly as the arbitrators arc 
' inflexibly limited to a decision' of the partiotilar matters referred, if the 
award extends bo matters not within the scope of the submission, it is void 
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3,-~“ S&t aside the award ”—iConUnueiih 
as regards tbe portion in excess of the submission* 22 C.L.J. 237»31 Ind. 
Gas. 33 ; 16 O.W.N, 266 ; 23 A. 394 (P.C.); 29 0, 854 (P.C3 . ); Hill v. Thom, 
(1680) a Modern B09 ; Bids v. Petit, (1670) ICb. Gas. 185 1 Price ?. Popkin, 
(1839) 10 A. and E. 139 ; Pascoe v. Paseoe, (1837) 3 Bing (N.O.) 89S« F4 

'(o) Two awards each deciding past of the matters sefasred. 

Y» hen the award is not final it will be set aside. If, %vithout special power, the 
arbitrator made two awards, each deciding part of the matters referred, 
and not one entire award on all together, both may be set aside, for there is 
no one final award on all the subjects. TFiMfcrv,MMnfon,2Mcora723»& 

(6) UeclEion seaerved os delegated. 

So it will be avoided if it reserve a point for the future decision of the arbitrator, 
or delegate the determination of it to another. Tandy v. Tandy, 9 DowL 
1044. H 

(7) Delegation of ftmctionB by arbltsatoF. 

An arbitrator has no authority to delegate hia funotions except possibly the per- 
formance of what are called ‘ ministerial acts,’ and if he does so, be is 
guilty of judicial misconduct and his award is invalid. 22 0.L>J. 237. H-i 

(8) Delegation to stranger alleged—Duty of Court. 

(a) When a charge of judicial misoonduot is made against an arbitrator in that 

he delegated his authority to a stranger and the award is in essence not 
hia aot, it is incumbent upon the Court to examine him to ascertain 
whether the allegation is well founded or not. 22 0,L.J. 237. H-H 

(b) A Court will be acting with material irregularity in the exercise of its jaria- 

diotion, if an objection of judicial misoonduot on the part of the arbitrator 
is overruled without enquiry and without reception of evidence material 
for the determination of the issue. (Ibid), H-S 

(&) Delegation of authority by one arbitrator to another absolutely. 

The award will be set aside if one arbitrator delegates his authority of deciding a 
point oflaw to another absolutely, Little v. Heivton, 9 DowL 437=“10 
L.J.O.P. 88. I 

(10) One arbitrator merely giving up his opinion to another. ' 

The award will not be set aside if the arbitrator merely give up his own opinion 
to theother. Hardley v. Steer, 4 Dowl. 423«4 LJ. (N.S.) Ex. 293. ^ 

(11) Bxsootlog award separately. 

Bo also if they execute the award separately. Wnrie v. Dowling, 4 E, & B. 44« 

, . QSL.tr.Q.B'iSOa. . , ■’ K 

(12) Jl ward must be definite. 

The award must be definite with regard to all points in dispute between parties, 
41 0, 313, K-1 

(13) Dncertatn award may be set aside. 

When the award is uncertain it may be set aside, as, for instance, where it ia 
doubtful whether the award has daoided the questions referred or how it 
has determined them. Moriin v. Burge, 4 A. & E. 973 ; Tribe and Upper- 
ion, In re, 3 A, & E, 293. 
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fl4| Uafiettalstf as to amount. 

When the award leaves a disputed amount of money, other than costs, anasoer- 
taineri, it will be set aside. Marshall and Dresser, In re, 3 Q.B. 878 = 12 
L.J.Q.B. 101. M‘ 

flfi) Onsertalaty as to persons. 

An award which does not specify which of two persons is to do a certain act, will 
be set aside. Latorence'i, Bodgmifi lY. & J, 16. I! 

(16) Directions in award not precise. 

The award will be sat aside, where the arbitrator who is empowered to give 
general directions as to what shall be done, fails to deeotibe them with 
sufficient particularity. Stonehewer v, Farrar, 6 Q.B. 730=11 L.J. Q.B. 
122. 0- 

(17) Award should be capable of being made certain, 

(a) If the arbitrator has given rules for calculating the amount of money to be 
paid without stating the result of such calculation, the award is suffici- 
ently certain, on the principle that that is sufficiently certain which can 
bo made certain. Broom on Legal Maxims, 1911, p. 178 ; 15 C.Ii.J, 360 
(361). ■ B' 

(5) An award was made that one patty should pay to the other all such moneys 
as he bad expended in the prosecution of a suit. The award was held to 
be sufficiently certain, because the amount could be ascertained from the 
attorney’s bill. Beale v. Beate, Oro, Car. 883. 0 

ie] The principle applicable to cases of this description is that “ where it is laid 
down as a principle of law that an award should be final, the meaning is 
not that nothing shall remain to be done to complete the exooution of the 
award, but that the thing to bo done shall have been determined and 
defined to a reasonable certainty.” Per Cushing, J. in Strongy, Strong, 
9 Gushing 560. B 

(d) The division in Strong v. Strong, 9 Cushing 560, was to be of certain chafe- 
tels, the property of a partnership, and it was observed as follows 
“It is true that the arbitrators did not themselves aotually sever the things to 
he, divided, whether hay, grains, utensils or the like. There is nothing in 
, the submission which requites them to effect such actual severance and 
mechanical distribution of those things. They adjudged in the award 
that the things should be divided and they decided in what proportion. 
In many oases, no more is possible to be done, as in an award for the divi- 
sion of partnership effects, which may happen at the time to be abroad or 
otherwise not in the personal possession of either party and of which the 
quantity or value is not known ; or as in the case of joint interests not in 
their nature capable at any time of a material severance, like the property 
in a ship. All these and many other examples, which readily suggest 
themselves, would seem to show that an award which purports to divide % 
property between two persons by proscribing a rule of division may well 
bo final though the property in question be not actually divided ; nay, 
though it be incapable of division. S 

(is If the award gives a definite and certain rule for the division, there is no 
want of power in the laws to apply the rule and enforce its application. 
Though possible doubt may attach to the doctrine by reason of the dicta 
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3.^** Set aside the award ".’’-'{OonUmied). 
is some of the English cases, yet, on the whole, it is tidmittad la tihose 
vsrj cases that if the arbitrator makes * some regulation upon matters 
of difierecee,’ to use the words of Baron Parka, or ‘ gives direction * aa to 
what 39 to be done, aooording to the language of Lord Abinger, it is deelsivo 
in favour of the award.” T 

{/) Again in the case of Thor v. Cole. 2 O.M. & B. S6?, roferenos to esfcrinsie 
doouments was allowed for the purpose of explaining or determining au 
amount not named or aseartained in the award otherwise than by refer- 
ence to such document. The award wi*s that the defendant should pay 
to the plaintiff’s attorney a certain sum which was paid by him ; the bill 
included obarges relating to the plaintiff as well as to another man ; tho 
award was sufficiently certain, though it had not determined specifloally 
the plaintifi’s share of the bill, for since it was stated that the bill bad 
already been delivered, it could be ascertained by a reference to it, 0 
<18) Sward inconsistent and repugnant. 

When the award is eubstaotiaHy inconsistent and repugnant, it will be set 
aside, ■ Ames V, MiZwJard, 8 Taunt. 637. If 

(19) Ipbiiratop can make only one award. 

(a) It is implied in all cases, unless something to the contrary is expressed, or 

may be inferred from the submission, that the arbitrator can make but 
one award. Gould v. Staffordshire Potteries Waierworhs Oo., 6 Ex. at 
p. 223, per Parke, B. W 

(b) If there be several arbitrators, they may assemble and settle the speoifio 

masters at several days, but their award must be one and entire. WmUr 
V. Jfwnf on, 2 Moore 728, X 

<20) Separate certidcaiea may form one awavd. 

But two separate certificates may form but one award if they were executed at 
the same lime. Smith v. Beece, 6 D. (k L, 520, Y 

(21) Sepatate awards when valid. 

It k parf'^otly legalfor the parties to give the arbitratoc power to m'lka several 
awards, and when so empowered he may include the several matters 
referred to him dktributively in separata awards, Dotose v. Coxe 3 Bing. 
20*3 L.J. (O.S.) C.P. 197 ; Wnghison v. Bywater, 3 M. A; W. 199, Z 
(23) Power to make two awards— Finality of awapda. 

Where an arbitraior had power to mike two awards, and in the first to state a 
case for the opinion of the court and assess damages contingently, but 
neither party was to enforce payment of any sum found due by the first 
award until the arbitrator hid made hia final award, it was considered 
that the first award was not a final award. Wood v. The Copper Miner's 
Co., 15 G.B. 46i«2d= L.J.O.P. 34, I 

(23) False pecitai in award. 

(а) An arbitrator oannot by a false recital give himself an authority beyond the 

submission. Price v» Popjfin, 10 A, & B. 139 = 8 L.J. (N S.) Q B. 398. 1 

(б) As a filse recital cannot bind the parties beyond the submission, neither will 

it invalidate the award, WatMns V. Philpoits, M’Olel. & Y. 398 ; Baker 
V. Bunter, 16 M- & W, 6731 Thames Iron Works <0 Go. v. The Qmen, 10 
, , , B. ^,8.33, ; ,, ■ , , , e 
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{24} Diaeot.ery of new material 'matter. ■ . . : , 

Hotv lar, when there hag been no fraud or concealment, the mere discovery of 
nev9 material matter will be a ground for setting aside the award, does 
not seem clear, but it has been held that such discovery is a ground for 
remitting the award to the arbitrator for reooDSideration. Knc^hley 
Maxsted d Co,, In re, (1893) 1 Q.B. 405=62 L.J. Q.B. 105 ; Sprague v! 
AHeK, 15 Times L.B. 150, - 0 

{25} Umpine appointed by lot and not by choice. 

(а) An umpirage, or award of an umpire, may be set aside, if the two arbitrators 

appoint the former by lot and not by oboice. Cassell, In re, 9 B. & C. 624. E 

(б) Unless both nominees are acknowledged to be fit to be umpires. Pescod v. 

Pescod, 68 L T. 76. F 

{c) Or the parties have consented to that mode of appointment. Tunno and 
Bird, I« ra, 5 B. & Ad. 488 ; 3 LJ. (N.S.) K.B. 6. ^ ^ ^ ^ ^ ^ G 

(26) Arbitrator decltling by lottery. 

(a) Suit for possession of land. The lower Courts dismissed the suit on the 

ground that thera was an award by an arbitrator on reference made to 
him. As a fact the arbitrator only put a lottery on the patties agreeing 
to it and be who got the prize ticket had the property. Held, that there 
was no arbir, ration, and that there was no decfstoa by the arbitrator which 
can be called an award. 5 N.lj.B. 107=3 Ind, Oas. 55. H 

(b) The agreement to settle the dispute by lottery was ab initio void and for* 

bidden by S. 30, Indian Cootcaot Aot. {Ibid). 1 

(27) Oncxpeeted case set up by opponent. 

It ia no ground for setting aside an award, that a party has been surprised by an 
unexpected case set up by his opponent on the reference, which he believes 
not to be true, if ho did not apply to the atbitr.ator to postpone making 
his award, and to give time for inquiry. Solomon v. SoZowton, 28 L.J, 
Ex. 129, 3 

<28} Award given attev a very long time and aCteV notice to revoke aubmieslon. 

The pluotiff and defendant entered into ati agreement submitting their disputes 
to arbitration on 29th of September, 1905, Shortly after the reference, 
the arbitrators met and did fcomething in that connection. Nothing, how- 
ever, was done aftir that for a long time. Oa 16th of August 1906 
plaintifi served a notice to revoke the arbitration.. After the notice the 
arbitrators met again on the 20th of August and continued to sit for 
several days. No one took the least notice of the notice of revocation, 
The award was given on 24th of August, 1906 : 

Held, that, under the circumstances, the award was not invalid and could not 
be set aside. 18 Ind, Oas. 48. E 

(29) Award made against firm, whether bad. 

An award ia not bad for the fact that it was made against the name of a firm, 
■without ascertaining who were the patties liable, for the. new Civ. Pro. 
Code pcovidas for suits against firms in the firms' names. 26 Ind, Cas, 955, 
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130) Iwsfi against; a flm without aseertaiutog the , pcf eons coustitiitiog 11. 

An aw&rd made against a Scin, without asoestaining who are tbs potaons that 
constitute iij ip, on the face of it, bad, and no Court can mate a deores 
in such oironmstanees, upon the award against a firm. 18 C.W.N. BS®! 
Ind. Gas. S?!. h 

|3i| Umpire asking promoters to take op awafd and pay fees. 

The Court refused to set aside the award of aa umpire, where he had ssksd lha 
promoters whether they would undertake in any event to take up the 
awrsrd and pay the fees. Kenwothy v. Quern Insurance Co,, 9 Times 
: L.S. 181. M 

(32) Honest admission of document in 1 ^iolation of nule of evidence, 

The honest, though mistaken, admission by an umpire, of a dooument, in viola- 
tion of a rule of evidence introduced pro hae vice is not a ground for setting 
aside an award. 15Bom. L.B. 392 — 19 Ind. Cas. 934, N 

(33) Sward erroneous on point of law. 

If a specific question is submitted to an arbitrator for his decision and he deoidee 
it, the fact that the decision is erroneous on a point of law does not make 
the award bad in law. King d Duneen, In re, (1913) 11 K.B. 33. M-t 

(34) Mistake of law-lneqaality of benefit. 

An award, which was open to no reproach, but which affected the interests of 
a minor, was set aside at the minor’s instance, on the grounds that ha 
(the minor) derived an inequality of benefit under it and that the 
arbitrators had, in making the award, taken an erroneous view of the law. 
On appeal : — Held, that neither ground was sufficient to invalidate the 
award ; sitioe the validity of tbo award must be determined in the light of 
the oiroumetances as they existed at its date, and not as they transpired 
some years after it had been passed by the arbitrators. 13 Eom.L.E. 984 
«8 Ind. Css. 647. 0 

(85) Ex parte award -Whether can be set aside. 

If a reasonable excuse for not attending the appointment can bo shown, the Court 
will set aside an award made by an arbitrator who has proceeded ex parie, 

A cause which any Court would regard as good enough for setting aside an ex 
parte decree under 0. IX, r. 13, Civ. Pro. Coda (1908), will be Rufiloiont 
for setting aside an e® parte award. 8 8.L.R. 110 = 27 Ind. Gas- 135. P 

(36) Arbitrator giving no notice of hia intention to enter open the reference or 
of the time or place of his doing so. 

Where the arbitrator gives no notice to the patties of his intention to enter upon 
the reference or of the time or place of his doing so and ha otherwise acts 
irregularly in the discharge of his duties, he is guilty of legal misconduct 
(as distinguished from moral misconduct iu the case of corruption, partia- 
lity, etc.) and the awafd must be sat aside, and the Court has the power 
to remit the award to the arbitrator for re-oonaideration, 41 G. 313. Q 

(37) Power of Couvt to set aside award cannot be taken away by agreement of the 
parties. 

It is not ooinpesent for the parties by att agreement to oust the iudsdiotion of tho 
Court vested in it by 8. 14, Arbitration Act, to set aside an award, if mis- 
^ flonduqt on the part of the arbitrators were shown, or if it were shown that 
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the award was improperly procured, when the parties desire that the award 
should be enf jroed mider the provisions of ihe Act. 13 G.W.N. 63 = 1 Ind. 
Gas. 371. Qi 

138) BccUlon oi arbitratoi’ when can be questioned by Com’t. 

The arbitrator allotted to one of the parties properties subject to a heavy charges 
but at the same time provided that the mortgage-debt and interest should 
bo a charge on the entire property and each co-sharer was to be liable to 
pay in proportion to his share and should pay that share to the mortgages 
as soon as possible ; 

jSeZd—tbat it was not within the province of the Court to decide whether this 
provision gave full protection to the allottee. The matter having been 
considered by the arbitrator, his decision could not be questioned by the 
Court unless the charge of ootruptioQ or miseonduot was established. 18 
G.W.N. 755 = 19 C-L.J. 49i = 17 0.0. 120=12 A L J. 637 = 16 Bom. L.B. 
413 = 36 A. 336 = 23 Ind. Oas. 625 = 16 M-L.T. 35 = (1914) M.W.N. 472= 

27 M.L.J. 181 tP.G,). , E 

1(39) Submission by contract— -Parties refuging to do anything. 

In the contracts entered into between the parties, it was provided that ail 
disputes arising out of those contracts shall be referred to the arbitration 
of the Bengal Chamber of Commerce whose award shall be considered 
binding. When a dispute arose and was referred to the Chamber by one 
party, the other party, although repeatedly written to, deliberately 
refused to do anything. Held, that the arbitrators were not bound to 
further give him an opportunity to be heard. 26 Ind, Caa, 961. S 

(40) Party entUled to object to the award. 

It is only the party prejudiced by the exorcise of excessive authority by the 
arbitrator who is entitled to object to the award by reason of it ; the party, 
in whose favour the erroneous action of the arbitrator operates, cannot be 
heard to’ impeach the validity of the award on this ground. 15 O.L.J. 
110 . ■ , . , ■ , T 

(41) Objections to Imegalarlties in the award when to be made. 

Not only irregularities but even * improper conduct ’ on the part of arbitrators 
might be waived, and all objections as to irregularities known to the patties 
before the pronouncement cf the award must be made before the delivery 
of such award. 12M,L.T. 133=23 M.L.J. 290 = (1912) M.W.N. 1091. U 

(42) Failure to keep noteg of proceedings not objected to till after award. 

It is generally desirable that an arbitrator should make and retain for subsequent 
use, if necessary, notes of proceedings before him ; but there is no warrant 
for holding that, in the absence of such notes, an award should be set 
aside at the instance of one of the parties who must bs held to have known 
the -geueval course of procedure and who did not make any protest until 
after the making of the award with the terms of which he waanot satisfied. 
36 A. 336 {P.C,), If 

(43) Separation of valid and invalid portions of award. 

Where an award declared that a person who was not a party to ihe reference had 
no right to the property in dispute, and where the decision as regards such 
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person "vyas ooe ihat ooald be separated vyitbout aSeotiiig tho other portions 
of the award, he.ld, that the remaining portions of the award remained 
valid, 12 M.L.T. 133 = 23 M.L.J. 290 = 11912) M.W.N. iOOi. W 

144) :l|Peemeisfe nut to set aside award for fipaad. 

It 13 open to parties to agree that neither party will try to set- aside the award 
for fraud. Tailis v. Jack&on, (1892) 3 Ch. Ml. X 

-145) aabmiEslon to the arhiferatioii of the Ghasrsbes of €am£«ej’Ce--Settl»g aside 
awayd. ^ 

Where a party has submitted to the arhitration of the Chamber of Oommorce, ha 
cannot be nlkiwed to see the elleot of the award and then come to Court 
to hay'e it set aside, without showing that the rules of the Chamber have 
not been complied with. 25 lod. Cas. 955. ¥ 

146) Order setting aside award -Appeal. 

There is no provision in the Arbitration Aot giving an appeal from an order 
setting aside an awrird. S. 89 of the Civ. Pro. Codei especially excepts the 
procedure of the Code from, arbitrations under the Arbitration Act and 
S- 4 does the same generally. S. 104 (1) (f) of the Code applies only to 
arbitrations under the Code. 6 L.B.R. 98 = 5 Bur. L.T. 165 = 17 Ind. Gas. 
902, Z 

15. (1) An award on a submission, on being Hiedl in the Oouri; in 

Award when filed acsordanoa with the foregoing provisions, shall (unless 
to be enforceable as the Court remits ifc to the reconsideration of the arbi- 
® trators or umpire, or sets it aside) be enforceable as if 

it were a decree of the Oourb.^ 

(2) An award may be conditional 3 or in the alternative. ^ 

JUu&tration. 

A dispute concerning the ownership of a diamond ring is referred to arbitration. 
-The award may direct that the patty in possession ehali pay the other party Rs, 1,000, 
the said sum to be reduced to Ks, 5 if the ring is returned within fourteen days. 

(NOTES). 

Comspohdipg English Law. 

The first clausa of this section corresponds to 8. 12 of the English Arbitration 
Aot, 3,889. 52 & 53 Vic, 0, 49. j| 

I,— “ On being filed.” 

(ij Feoceedings to file award—Procedure. 

Proceedings to file an award are litigious proooodiugs and though not technicaiiy 
suits within S. 10 of the Civil Procedure Code, they are governed by the 
same ptineiples of general law as are laid down in that saotioxj. 4- S.L.E, 

, B 

(2) Aubltvator not bound by rules of practice, 

(a) An arbitrator is not bound by mete rules of practice which Courts bays 
adopted for general eonveaieaoe, and he has geeatar latitude than Courts 
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of Uiw.to do complete jastioe between the parties according to equity and 
good conscience. In this view Courts are never astute to entertain techni- 
oa! objections to aw-ards. ISC L J. 110. Jl 

(fe) Subject to any limitations contained in the instrument of his appointment 
and to any statutory directions as to the manner in which he is to dis- 
charge his duties, an arbitrator may conduct Jiis proceedings in any 
manner he thinks fit, so long as he acts in ancordanoa with the principles 
of justice, equity, and good conscience. He is not fett. red by rules of 
practice which Courts of law adopt for general convenience, nor bound by 
the anjeotive law laid down in the Code of Civil Procedure and the rules 
made under it, or the rules relating to evidence to be found in the Indian 
Evidence Act, He may also, in forming his judgment, act upon merely 
moral considerationa of which a Court of law could not take cognizance, 
U 0.0. 308. O 

{3} Principles I’egalating conduct of arbitrator. 

The principles accepted in the English law for regulating the conduct of the 
arbitrators arc not inapplicable to arbitration prooeeiiings held in this 
oonatry. Nor are the powers of the Courts in India to review the 
proceedings of arbitrators any more extensive than they are in England. 
14 0.0. 308. B 

(4) Award in excess of jurisdiction of the Coart in which the suit is pending. 

The pendency of a suit in a Court having jurisdiction limited to Es, 1,000, is 
no bar to the filing cf an award obtained by the defendants against the 
plaintiSs for an amount far in excess of Es. 1,000. 4 S.L.R, 187. F 

15) Bx parte proceedings taken against one party by arbitrator, 

{a) The more fact that ex parts proceedings have bean token against one party 
by an arbitrator is not sufficient to justify the summary rejection of the 
objections to the arbitrator’s award filed by th.at party. Whether ex 
parte proceedings taken by the arbitrator are justified ors not, the award 
made by the arbitrator is one the validity or invalidity of which has to be 
considered by the Court. 15 Ind. Gas. 57 = 229 P.W.E. 191.2 = 1 P.L.R. 
1913. G- 

(b) The party, against whom ex parte proceedings are ordered by the arbitrator, 
has every right to an opportunity to file objections to the award which 
the Court is bound to consider, if they are filed within the time prescribed 
bylaw. (Ibid.) H 

16) Bower of Court to decree specific performance of award. 

{fflj The Arbitration Act, does not expressly interfere with the power of the Court 
to decree specific performance of an award, and it is therefore presumed 
that the power still exists, and, when exercised, would be governed by the 
principles on which the Court of Chancery used formally to decree speoifie 
performance. Russell, 9th Ed., 333. I 

ib) An action in equity would lie to enforce specifics performance of an award, 
when the thing ordered by the .award to be dona was such as a Court of 
equity would specifically enforce, if it had been agreed on by the parties 
ihemsclves. Foe, as by the submission the parties had contracted to do 
what the arbitrator should direct, whoa the latter had made his dsoisioo, 
the award was considered in equity as amounting to an agreement by the 
parties on the terms pointed out- by him, and would be anforood against a 
p.arty as the party’s own agreement. 'PPiaod v. Griffith, 1 ¥/iIs. 0,0. 34, J 
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■ (f| Speotie peffoi*ma«c@ of award not cossisteut witli Bobatsiion—latoi'eesaeBfr- 
of.part, oi award, , 

The Court would not enforce an award when the pubmissioa and award toi^other 
constituted an unwise and unreasonable agreement, nor one which was 
inc&pable of being worked out consistently with the terms of the submis- 
sion ; atrd it is very doubtful whether it %vould enforce part of an award 
when it could net enforce the whole. Nickels v, Hancock, 7 De G. M. & G, 
SCO. ' 

{8) Delay m snforclflg specific performance of award. 

The Court would not compel specific performance of an award, unless the partiea 
came as promptly as the nature of the case would permit. Eads v. Williams, 
9A LJ. Ch. 531. L 

(9) Due of the parlies a firm— Eight of other party to proceed either against 
the firm or partners. 

(а) Where one of the parties to an agreement to refer disputes to arbitration is a 

firm, it is open to the other party to proceed with the reference against 
either the firm, or the individuals composing the firm. 6 8.L.B. 1S7, M 

{&) Where such patty elects to proceed against the firm, and obtains an award 
against the firm, the question whether a particular person is a partner of 
such firm cannot be considered in the) proceedings to file the award, as it 
does not coma within the scope of Ss. 13, 14 or 15 cf the Act, Such a 
question can only be dealt with either in the execution proceedings, or ini 
a separate suit. Where, however, such party elects to select individual 
members composing the firm, any person alleged lobe a member, and 
denying his liability as such, may, if he likes, appear before the arbitra- 
tors, under protest and, whether be has appeared before the arbitrators or 
not, he may object to the award being filed against him on the ground 
that it had been improperly procured as against him, on the misrapresen” 
tation that he was a partner. 6 S.L.B. 127. M 

{10) action on award. 

(i) Peoop of submission. 

{a) In an action on an award the plaintiff must prove the submission of ail 
pp^rties to the arbitration, so as to ehow the authority of the arbitrator. 
Ferret v. Qvtn, 7 B.& 0. 427 ; DilUy v, Polktll, ‘2 Str. 923, 0 

(б) Although the Indian Arbitration Act, has made the prooBdure for the enforee- 

menfc of an award simpler than the old praotidsof instituting a suit for the 
purpose, it is still necessary to prove that the arbitrators acted under a 
valid submission, before an award can be made a decree of Court under 
the Act. ISO.W.N. 03=1 Ind. Cas. 371, F 

(ii) PEOOF OF API^OINTMENT OF UMPIRE. 

Where the award is made by an umpire, or by arbitrators and an umpire, the 
appointment of the latter must be proved. Still v. Halford, 4 Camp. 17. Q 

iiii) PROOF OF AWARD. 

The plaintiS must prove the award, and if made by two or more arbitrators, it 
must be shown to have been signed by all of them, in the presence of each 
other, and at the same time and place, TPadle v. Dowling, 4 E, k B. 44 =» 
as L.J.Q. B. 302 ; PoUrson v. Am* 15 C.B. 724. E 
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(i?) Plea OF MISCONDUCT OP ARBITRATOR, 

The defendant cannot, in an action on an award, plead collusion with a party or 
other minconduot of the arbitrator in avoidance of the award. WIiMraws 
V. Smith, 7 H. & N. 509 = 31 L.J. Ex. 107 ; Wills v, MaccarmicJi, 2 Wils, 
148 ; Brazier v. Bryant, 10 Moore, 687 ; OrazebrocJi v, Davis, 6 B. & C. 
334 ; 4 L J. iO.S ) K.B. 321; Bmddick v. Thompson, 8 East, 344. Bee 
Thorburnv. Barnes, L.R. 2 d.P. 384 ; 36 LtJ.G.P. 184. S 

* (v) PLEA OP MISTAKE OP ARBITRATOR. 

In an action on an .award, the defendant cannot impeach the award, upon the 
ground of a mistake of the arbitrator. Hall and Hinds, In re, 2 M. & G. 
847. ' ■■■ T 

jvi) Evidence TO DISPUTE PACTS POUND BY AWARD. 

lu an action on an award, the defendant cannot adduce evidence to dispute the 
facts found by the award. Walshaw v, Dnghouse Gorporatioti, (1899)2 
Q.B. 286 = 6SL.J.Q.B. 828. U 

(11) Result of filing award. 

Under the provisions of the Arbitration Act, the hiing of an award is an act to 
he done, not on the application of the parties but at the instance of the 
arbitrators, and, when the award is filed, the result is not that there is a 
suit in which a decree has been passed but that there is an award which 
shall be enforceable as though it were a decree. Upon the award being 
filed, objection may be taken to the award in accordance with the terms 
of the Act. 17C.W.N. 395 = 40 0. 219 = 18 Ind. Gas. 978. If 

112} Appellate Clouvt directing sward to be filed with liberty to file objections. 

The order of the Trial Judge refusing the application of one of the parties to file 
the award in Court, on the ground that it was made out of time and 
against a firm the names of the members whereof were not ascertained, 

^ and so was inoperative, was set' aside by the Court of Appeal, and the 

award was directed to be filed with liberty to the opposite party to file 
objections. 17 O.W.N. 395 = 40 0. 219= 18 Ind. Gas. 973. W 

(13) Award not filed in Court— Whether it can be pleaded in subsequent suit. 

An award of arbitrators can none the loss be pleaded in a subsequent suit, and if 

* valid must bo given effect to, though no application for filing it in Court 

has been made, or such application has been unsuccessful, if its validity 
has not been actually put in issue on such application, 18 0- 414 (P.C.) ; 
6N.L.R. 1 = 5 Ind. Gas. 426. X 

(13-o) Award not filed in Court— Title of persons ander awatd to property. 

The title of. persons entitled to a property under an awatd of arbitrators cannot 
be impugned because the award was not filed in Court, or because no deed 
of conveyance had been executed to give efiect to its terms, 18 O.G, 
,282. ’ . Y 

(14) Award to he pleaded as discharge of right to sue. 

An award must be pleaded specially as a . defence when it is relied upon as 
discharge of the right to sue, Russell, 9fch Ed., 327. 

^15) Suit far debt— Award direoting payment pleaded. 

(a) If an action were brought for a debt, anaward respecting the claim, ascertain- 
; i ing the amount of tfae^deht; and directing payment, could not be pleaded 
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311 bar to the action without alleging performance- Alien v. Milner, S , 
C. & J, d7 = l LJ. (N.S.) Br. 7 : Boulstone v. Alliance hisurancs Co., 4 
, i ,, , i.R. Ir. 0,L.547. ' ' V , A- 

(b) In all actions where accord and satisfaction was a good defence, au award 
might be pkfided in bar. Com, Dig, Accord D. 1 1 Blahs' s case, 6 Sep. dSfo ; 
Bao. Ab, Atb. G, , B"' 

(16) Arbitration clause in a wagering contract- Awaii!d~~¥alidity. 

{a) An arbitration clause contained in an agreement, which purports to be a 
genuine forward contract, but which really is by way of wager, is void 
and unenforceable, i S.L.R- 123. C 

(b) It is nevertheless open to the parties to carry it out, and if once an award is 

passed thereon, the grounds on which the Court will set aside an award 
are quite difierent from those on which it will grant leave to revokes 
submission. 1 S.L.R. 123. ,0 ■ 

(c) Before an award based on such a submission is passed, the plaintiff has a 

right to ask for an injunction restraining arbitration proceedings, and the 
Court must, in view of the terms of 8. 30, Indian Contract Act. and Act 
III of 1865, grant relief to the plaintiff, though he be entitled to no sympa- 
thy. 1 S.L.R, 123. E 

{16*o) CoiitB incurred in filing the award— Discretion of Court. 

All costs incurred in the procc.s8 of obtaining an order from the Court to file the 
award are within the discretion of the Court and outside the province of 
the arbitrator. 8 S.L.R. 136 = 27 Ind. Gas. 626. F 

(17) Costa of reference not taxed before action. 

When the award gives the costs of the reference but does not fix the amount, they 
need not be taxed before an action be commenced to recover them. 
Maldsuiorth v, Wilson, 89 L-J.Q.B. 289 = 8 B. & S, 1 } Lewis v. Bossiter, 
44 L.J. Ex, 136; Meiropoliian District Rail. Co. v. Sharpe, 5 Apg. Gas. 
426 = 60 L.J.Q.B. 14. 

|18) Suit for costs of award. 

Where two parties agree to employ an arbitrator, and one pays a sum to take up 
the award, he may, in the absence of any provision to the contrary, 
recover a moiety from the other party in an action for money paid. 
Mar sach V. Webber, &Tii. & N. 1. H . 

(19) Award on a balance of account— Interest on sum awarded. 

Where money due on a balance of account was awarded to be paid, in an action 
on the award, interest might be recovered from the time the sum was 
demanded. Pinho7nv, TucMngton, 3 Camp. 46S; Chur cher and Stringer, ' 
In re, 2 B. & Ad. 777. I 

2.—'“ Enforceable as if it were a decree of the Coart. * * 

(1) Specific performance of agreement to arbitrate— Baforcement of award. 

Although the Court will not decree speoifio performance of an agreement to 
arbitrate, yet it will enforce an award when validly made. 10 O.W.N. 
815 = 33 0.1237; flodsiew v. flayrtape. 2 Saund 62 fa. n, 5. S 

(2) Award eaforoeabla as a Judgment.' 

The performance of an award made on a submission as defined by the Arbitra- 
tion Act, may be enforced in the eame manner as a judgment or order to 
the same effect by virtue of this spotion. Caucasian Trading Corporation, 
Em parte, (1896) 1 Q.R., 368 = 65 LJ.Q.B. 346. K 
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(3) Stay of execution of award pending decision of a suit between the same partlsi. 

An award passed under this Aofc can be enforced as? if it were a decree of th® 
Court; but the stay of its execution cannot be ordered under 0. XXI, 
r. 29 of the C.P.O., 1908. 12 Bom. L.R. 860. L 

(4) Suit OH award— Plea of want of jurisdiction in arbitraters. 

In a suit to enforce an award, it is open to the defendant to urge and show tbat 
the award is not binding upon the parties for want of jurisdiction in the 
arbitrators. 11 Bom. L.R. 406=33 B. 401 = 2 Ind. Gas. 431. M 

fo) Award directing partition elfects severance of joint interests. 

An award is equivalent to a judgment, whether it has passed into a deoree or 
not. It is binding upon the parties. When it directs partition to be 
effected, it dissolves the joint family ; and from the moment of its date, 
it severs their joint interests. 11 Bom. L.R. 406 = 33 B. 40l=2Ind. Gas, 
431. See, also, 18 0. 414; 11 Bom. L.R. 20. M 

(6) Order of Court appointing Commissioner to effect partition. 

An order appointing a Commissioner to effect partition is not an enforcement of 
the award withio the meaning of this section. 6 S. L.R. 146. O' 

(7) Award affecting property out of British India. 

An award affecting property in a Native State cannot be converted into a decree 
by a British Indian Court so fat as that, property is oonoernad. 11 P.W.R. 
1910 = 34 P.R. 1910 = 5 Ind. Gas. 597 = 18.9 P.L.R, 1910. 

(8) Award declaring shares— Execution. 

An award declaring the shares to which the parties to the reference are entitled 
in certain property Ls a declaratory award and incapable of execution. 6 
B.L.R. 146. d' 

(9) Decree following an award— Effect. 

A decree following an award where the arbitration has been regularly and pro- 
perly held and where the case has been properly fought out, ought to 
be just as efl5caoious as a decree where there is no submission. Per 
Richards, C.J, 9 A. L.J. 778. R 

(10) Reference voidable— Acquiescence, 

If a party had voluntarily acted upon the reference and voluntarily appeared 
before the arbitrator, he would be held to have acquiesced in the reference, 
although it had been voidable at bis option. But where coercion and 
undue infiaenoe are stated to have continued even during the proceedings, 
his conduct would not amount to acquieaoenoa. 6 S.L.R, 146. S 

(11) Whether parties can nullify an award. 

In order that the parties to an award should be remitted to their previous rights, 
it is not enough that the award was not enforced or that even both patties 
objected to it. There must be positive evidence that both parties agreed 
that the format state of things should be restored. 11 Bom.L.R. 20= 
5 M.L.T. 226=1 Ind. Gas, 106 . T 
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, ' . J,— ^‘'.fiiifOrceaBfe sk' Hit were a decree ot the Comi '-'~^(GonaludeS}.' , > 
■|12). 'Il,was?i bf wisoas to be Wad and how to opapate. 

Uodes tha ptovisioos of the Arbifcpafcion Act, the dling of an award is an act to 
be done, not on the application of the parties but at the instance of the 
arbitrators, and, when the award is filed, the result is not that there is a 
suit in which a decree has been passed but that there is an aw^rd which 
shall be enforceable as though it were a decree. Upon the award being 
filed, objection may be taken to the award in aooordanea with the terms of 
the Act. 17 G. W.N. 395= 18 Ind, Gas. 978 = 40 0, 219, 
tl3) fii'bsSr'aiop holdm{| property claimed to be excluaiye, as joiat—Deoisiaa if 
binds owner. 

An arbitrator appointed by the parties to partition their joint estate decided that 
a house cl iimed by one of the parties to be exclusively hers was in fact 
joint and allotted it to one of the other parties. 

SfiZd—thafc the decision whether right or wrong did not in this case support the 
; infetenca that ha was actuated by dishonest motive. If ha was wrong, 

the allottees would suffer as the award could have no {.ffeot whatever in 
defeating the title, of the true owner. 36 A. 336 tP.O.), !ff2 

3.— Award may be conditloaai,” 

<X} Oondiilonal award. 

Where the lease of certain premises was awarded to the defendant, and it was 
provided that, if the rent awarded to be paid by him were not paid, the 
award should be void as to his enjoying the lease, the Court held the 
award good, notwithstanding the oonditional award as to the lease, for it 
became absolute if the defendant paid the rent, and if he did not, he lost 
the enjoyment by his own default, Furser v. Protod, Oro. Jao. 423. U 
|2) ftwavd conditioned to be good on obtaining oonsent of third party. 

’ A direction to do an act on the premises of a third party, though void if absolute, 
would be good if made conditional on obtaining the consent of the owner 
of the land. Turner v. Swainson, 1 M. & W. 672 = 5 L.J, (ISf.Sj Ex. 266. If 
f3} lwa¥d conditioned to be void on a certain event. 

If an award contain a proviso that it shall be wholly void on the happening of a 
certain event, whether that event be within the control of the parties to 
the reference or not, the award will be bad in iota for, by adding the proviso, 
the arbitrator has prevented bis deoisioxt being a certain and final determi- 
nation of the matters in dispute. Kinge v. Fines, Bid. 69 ; Via, Ab. 
Arb. H. 18; Sherry v. Richardson, Pop. 16. W 

4,— “In the alternative,*’ 

it) Mtevnative award. 

ia) An award in the alternative is sufifioiently certain and final. Bussell, 9th Ed., 
p. 200. X 

(6) Thus an award to pay £'00 at such a day, or if the party do not pay it by 
the day, to pay 110 £ at a future day, is good, for the additional payment 
is in the nature of a penalty, which, the arbitrator has a power to impose. 
(Ibid.) f 

ic) So, an award is good which orders a party to pay a certain sum by instal- 
ments on several days, and if he fail on the first day, to pay the whole 
't' mm> KochiUv, WithBrell,SlKdb, 8S8. Z 
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Ij Act IX OF 1899' (Indian abbitration act). 

'SS, 15 & 16.] ■ ■ 

ia the alternative '' — iConduded). 

id) Ad award that the defendant should pay the plaintiff £100 by anch a day, or 
sbouid find two sureties to be bound with him to the plajntifl io pay the 
i>lCOby£iO a year until the whole be paid, was held a good award as 
to the former part, but void as to the latter, and not even to give the defend- 
ant the liberty of electing whether he would i}ay the £’>00 at ones, 
or find the sureties to secure the yearly instalments. Oldfidd v. Wilmer, 

1 Leon 140, 30 i. S. 

( 2 ) I.IteJ?Mative award- One alternative uncertain or impossible. 

If an award direct one of two things to be done', and one oi them be uncertain 
or impossible, the award is nevertheless soffioiently nertain and final if the 
second alternative be certain and possible; and it will be incumbent on 
the party to perform the second alternative. Sitnmons v, Stoaine, 

1 Taunt, 549. B 

Power to remove ^ 6. Where an arbifirafcor or umpire has miseon- 

acbitrator or umpire, ducted himself, ^ the Oourfc may remove him. 

(NOTES). 

<Gorresponding English Law. 

This section follows verbatim the provisions of ol. 1 of S. 11 of the English 
Arbitration Act, 1889, 52 and 53 ViC., 0. 49. C 

Has misconducted blmself.” 

(1) Arbitrator obiainlog assurance of a party to take up award. 

The fact that an arbitrator has asked for and obtained the assurance of one of 
the parties before him that he will take up the award in any event, is not 
an act of misconduct calculated to create bias. Be Kenworihy and Queen 
Insce, Co. Arbn., 9 Times- Bop. 181. 0 

(2) Giving evidence while arbitration is pending. 

It is not misconduct for an umpire who is a surveyor to give evidence, while the 
arbitration is pending, on the value of land which is similar in situation to 
the land on which he is called upon to decide as umpire. Be Saigh and 
L. d N.W.B. Arbn., i}896) i Q.B.eiO. J 

(3) Making improper order for costs. 

It is not misconduct for an arbitrator who is misinformed as to his powers, to 
make an order as to costs which is ultra vires. Schoilsld v, Alim, 
116 L T. Jo. 240. f 

(4) inspecting subject of vaiaation accompanied by one party only, 

In an arbitration as to the value of a farm, each of two arbitrators was requested, 
with the assent of both parties, to make a separate valuation on behalf of 
the party who had nominated him. One of the arbitrators inspected the 
farm onco only, in the company of the party who bad nominated him, and 
in the absence of the other patty. Subcequently the arbitrators compared 
their valuations, and without calling further evidence made their award. 
Bfgld—that the award ,mU3t be set aside on the ground of misconduct of 
the arbitrator who had inspected the farm accompanied by one party only. 
In re Arbitration between Brien and Brien, (1910) 2 I.R. 84— Div. Ct. 
Ireland. G 
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I,— “ ffss miscondacted himself -^{Concluded), 

(i) Wltnm eaWefl bf agaiast will of ellhei? of fte pai*ite to the 

^arbiteatloB, _ 

An umpire or a single arbitrator oocupiea a iudioial position and has no powor 
himself to call witnesses to act against the will of either of the parties to 
the arbitration ; and in doing so he is guilty of legal nxisoonduot which 
may justify his removal from Ms office. In re Enoch and Zarelsky, Each 
J; Co.’s- Atbitraiion, (1910) 1 K.B. 327=79 L.J.K.B. 363 = 101 L.T. 801. H 

|8) lefaaa! of arbltratoj? to alter date of arbitration. 

Where an arbitrator refused to alter the date of an arbitration ^ as hs was 
requested to do, because the principal witness of one of the parties was 
leaving England prior to that date, an application to remove him was 
dismissed with costs. JBe Whitwhamand the Wrexham, dc,, By. Co. 
Arbn., 39 Soi Jo. 692. I 

(7) lefuaal of reqiaest to state a case or to delay award until order from Court. 


S. 10 (6) of the Act impliedly confers on the parties to an arbitration the right to 
apply to the Court for an order directing the arbitrator to statei at any 
stage of the proceedings, in the form of a special case for the opinion of the 
Court, and this right must be respected by arbitrators. If, therefore, a 
patty to an arbitration 6o«a yidc requests the arbitrator to state a ease, or 
to delay making his award until the party can apply to the Court for an 
order directing a case, and the arbitrator rofupos to comply with either 
request, he is prima facie guilty of misconduct such as would justify the 
Comfc in setting aside the award, or in remitting it to the arbitrator for 
further consideration under S. 13. Palmer and Hoshen, In re, 67 L. J.Q. 
B. 1 = 1 Q.B. 131=77 L.T. 350 = 46 W.R. 49= 14 T.L.R. 28. i 

{&) Arbitrator expressing opinion before entering upon reference. 

An arbitrator does not oeoeasarily misoonduot himself by axptossiug an opinion 
on the subject matter of a reference before formally entering upon it, even 
though such expression is made in writing, and is identical in terms with 
the award finally made. Hutchinson v. Hayward, 15 L.T. 291. K 


17. Any order made by the Court under this Act may be made on 

„ , , such terms as to costs or otherwise as the Court 

Goscs.i 1,1 . T 

thinks fit. 

(NOTES). 

Corresponding English Law. 

This section corresponds to 8. 20 of the English Arbitration Act, 1889, 52 and 
53 Vic., 0. (Jg. L 

Anaiogoufi Indian Law. 

Compare Rule 13, Soh.SII, Act V of 1908, M 

/.— "Cosfs.” 

(1) Anaouni of costs to be stated by award—Taxatlon. 

The amount o{ the costs to be paid ‘must be ascertained and stated in and by 
the award, itself ; otherwise the costs of the tefarenoa and award, includ- 
ing the arbitrators’ fees, are liable . to taxation in the ordinary course. 
Prebble and Robinson, In ro, 2 Q.B, 602=67 L.T. 267 = 41 W.R. 30=57 
J.P. 54. II 


IJ Act IX OF 1899 (ihdian aebitration act), 

Ss. 17 & 18.] 
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l,--** Costs ”-"(Coficluded)- 

{2) Fi-esh Saxatiou aften? ramission of award. 

The ooafes of a I’efereoca had been taxed before the award was sent back to tbs 
arbitrator by the Court. After the second award the defendant demanded 
the same costa without any new taxation '.—Held, that by the roferenco 
back the allocatur became null, and that there ought to have been a fresh 
taxation after the now award before any demand far costs could be 
enforced. Johnson v. Latham, 2 L. &M. & P. 206 -=20 L.3'. Q.E, 236. 0 

(3) Award making no mention of costs. 

Where the arbitrator awarded that the defendant should pay a eettain sum to 
the plaintiff, but made no mention of costs, it was held that the award 
was bad. Richardson v. Worsley, 5 iflx. 613=19L.J. Ex. 317. P 

(4) Costs left to the discicetian of arbitvators settled by umpire. 

If the submission leaves the costa in the discretion of the arbitrators, who have 
power to choose an umpire, the award is good if the amount of the coats ia 
settled by the umpire. Taylor v. Dutton, 1 h.S.K.B. 158, Q. 

18. The forms set forth in the second schedule, or forma similar 
^ ^ ^ thereto, with such variations as the circumstances of 

each ease require, may be used for the respective, 
purposes there mentioned, and, if used, shall not be called in question.. 

(NOTES), 

i.— Forms.” 

(1) Form of award. 

With regard to the sabstanoo of the award, any form of words that amounts to a 
decision of the questions referred will be good as an award. No technical 
expre.«Bion8 are necessary Eardhy v. Sfefr, 4 Dowl. 423 = 4 L J. (N.S.) 
Ex. 293. * R 

(2) Forms— Examples. 

(а) Tbe words, “ I have surveyed and estimated the several works necessary to 

be done in repairing the dilapidations to the house, and find the sama 
amount to 55/- ,-8 5 s,,” wore held a conclusive award. Whitehead v. 
Taitersall, 1 Ai & E. 491. S- 

(б) So the words, “ I am of opinion shat A is entitled to claim of B 134 £ for 

non-performance of his oontraot,” was held a sufficient award. Matson v. 
Troioer, 1 By. & Moo. 17. f 

<3) Decision should be clear. 

The arbitrator should be precise and clear in his adjudication, Russell, 9th Ed., 
192. ' II- 

(4) Award need not specify matters in difference, 

(a) It is not necessary that tbe award should specify what the matters in 
difierenoe are. Smith v. Hartley, 10 O.B. 800 ; 20 L.J. O.P, 169. ¥' 

ib) The arbitrator should exercise his discretion as to whether in the paiitiouias 
case it is advisable to set them out, , In some oases it would be convenient 
. that the recital should specify the subjects in difference, and that the dis~ 
posing part of the award should refer to them. Brown a^id Oroydon 
Gamanl Co., In re, 9 A. & E. 622, W-' 
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Forms ’*—-(Ooncluded\. 

(5); Fa!se'»eclfeaH!i.award“"Effect., " 

{a} An arbitrator caaaot by a false recital give himself an authority beyond the 
aubmissioH. Pn^e v. PopifeiM, 10 A, «S: E. 139. X 

(b; A false reoitai does not invalidate a.n award. Baker v. Hunler, IG M. & W. 
672. 

{6) Mistakes that do not vitiafca the award. 

An award is not vitiated by a mistake . 

(i) as to the Ohristian name cf one of the arbitrators. Trm v. Burton, 1 0, 

. fiSS, , ' 

(ii) as to the appointment of the umpire. Adams v. Adams, S Mod. 169. 

(iii) as to the number of arbitrators by whom the award was exeouted. White 
V. Sharp, 12 M. & W. 712. 

(iv) as to the date of the submission. Dole v. DfltosoJi, 2 Keb, 878. 

(vj as to the dvate of an enlargement of time. TAoyd and Spittle^ in re, 6 D. & 
L. 531. 

(vi) as to the extent of the siibjeot matter. Pauli v. Pauli, 2 0. & M, 985. 

(vii) as to the arbitrators having considered the decision of the umpire where 
the umpire was not consulted at all. Barlow v. Reed, 3 D. & L. 203, Z 

19. Where any party to a submission to which this Act applies, or 
any person claiming uneJer hitn^, oommoncas any 

Power to stay jQg^l proceedings " against any other party to the 
proceedings where , • • ' i i • « i 

there is a sub- submission, or any person claiming under him, m 

mission. respect of any matter agreed to be referred 3, any party 

to such legal proceedings ^ may, at any time after 
appearance and before filing a written statement or taking any other steps 
in the proceedings 5, apply 6 to the Court bo stay the proceedings ; and 
the Court if satisfied that there is no sufficient reason why the matter 
should nob be referred 8 in accordance with the submission and that the 
applicant was, at the time when the proceedings were commenced, and 
still remains, ready and willing to do all things necessary to the proper 
conduct of the arbitration 9, may make an order staying the proceedings ^9. 
(NOTES). 

(1) CfippespoHdiBg Buglish haw. 

This aeotion is almosfc a verbatim reproduction of S. 4 of the English Arbitration 
Act of 1889, 52 & 53 Vie., 0. 49, & 

(2) 1 Analogous Indian Law. 

Compare Rule 18, Sch. II, Act V of 4908. B 

(3) Ipplicahillty of the fiectioa. 

(a) This BQotion applies only -where there has been a submisaioa io arbitration 
before the commencement of legal proceedings. 11 Bom, L.R. 1060=34 
B. 372 = 25 0. 199. 0 

.(5) S. 19 has no application to a case where there has already bean a valid refer- 
ence J it merely provides machinery for indirectly compelling such a 
refereuoe, A defendant who has already made a reference is, therefore, 

" ' under no necessity to apply for stay of suit under S. 19. 7 B.L R. J =20 

Ind, Oas. 504. .. ■■ p 
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Act IX OF 1899 (Indian aebiteation aot). 


Psrty t0 jg submissiott.. ..or any person claiming under bim.-’ 

(1) Trustee iu baakruptcy whether may apply. 

It is doubtful whether the words “ patty to a submis'ion, or any person claiming 
through or under him,” apply to the trustee in b.ankruptcy of a party to 
a EubmissSoD, whether as plaintiff or as defendant to the action. Pennell 
V. Wallm\ 18 O.B. 651 ; Piercy v. Young, H G D, 200. E 

(2) Defendant having a bona iide counter-claim may apply. 

A defendant who is sued for a claim within the agreement to refer, snd who, 
though unable to dispute the claim, has a bona fide counter- cl aim, also 
within the agreement to refer, is entitled to apply for a stay of the action,. 
Russell V. Pellegrini, 26 LJiQ.B, '75. F 

2.— ^‘Commences any iegal proceedings'". 

(I) Suit commenced prior to award-injunction. 

(o) Where a suit oovariug the disputes submitted to arbitration has been 
commenced, prior to the award, in a Court of competent iurisdiction, an 
injunction will not as a rule issue- d 8.L B. 187. @ 

(b) In such a case the arbitrators proceed at their own risk, Their award may 
become nugatory and they may not recover their costs, as the award may 
prove valueless and may not be taken up, [Ibid). H 

<2) Award sabsequent to action. 

Where an action has been commenced upon a contract containing a provision for 
reference to an arbitrator of any dispute arising under the oontradt, and 
is pending, no application to stay the action baviog been made under this 
section or such an application having been refused, an award made by the 
arbitrator under the prevision for reference upon the subject-matter of the 
action, subsequently to the commencement thereof, and withouB the con- 
sent of the plaintiff, is invalid, and will not afford a defence. to the action. 
Dokman and Sons v. Osseti Corporation, (1912) 3 K.B. 257=81 LJ.K.B. 
1092 = 107 L.T. 531. ' 

(3) Award procured during pendency of suit— Subsequent Judgment of the Court 
in the suit -- Effect. 

An award procured by one of the parties during the pendency of a suit could have 
no openation inconsistent with the judgment and decree of the Court given 
in the suit, and the result of the suit being unknown at the time of the 
passing of the award, the award falls short of complete validity and is, 
therefore, imffectiva. 1 S.L.R. 266. J 

(4) Proceeding with refetence aftet notice of sulii. 

Proceeding with a reference after notice of the filing of a suit is improper. 1 S. 
L.R. 256. K 

(5) Contract to submit— Subsequent institution of suit— Effect. 

Where a written agreement for the sale and purchase of goods contains an arbitra- 
tion clauBe, each party is under a contractual obligation to refer any 
dispute which arises to arbitration. If, afiec dispute arising, either party 
institutes a suit, ha thereby commits a breach of contract embodied in ihe 
arbitration clause ; but, ' at the same time, ha submits to a competent 
tribunal the decision of the dispute ; f h‘ the jurisdiction of the Court is 
not ousted by an arbitration oiauso, The position of the defendant after 
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^ praceedM'gs ^’-—{Concluded), ' 

tho institution oI the suit is. that he can either sue lot clamagoa ffs breach 
g£ contract to refer, or indireofciy enlorco speciiio periormunce oi the con- 
tract by obtaining an order staying the proceadisgs, uniiet S. 19. But ho 
rauat not, after suit, and before stay of the proceedings, attempt to oust 
the jariEdiction of tho Court by appointing arbitrators. If lie do so anti 
an award is made, ha would be guilty of. improperly obtaining an award 
withivs the meaning of S. 14. Where, before fiiiit, fcbero has been a valid 
reference of the dispute to uatnecl arbitcatora, in purainame of the terms of 
tho arbitration olause, and tho raiertnee has boon aoeaptad, a compatent 
tribunal has bean oonstitutad, and tha submisaioa of the dispute to that 
tribunal is irrevocabio esoopt by leave of the Court. 7 S.L.S. I"il0 Incl. 
Gas. 504. h 

3,— *' In respect of any matter agreed to be referred." 

{!) Court to act ora the agreement. 

It is the pjT/wes /acie duty of the Court to act upon the agreement : see remarks, 
of L.O. in Wilksford v. Watson, L.K. 8 Gh. p. 480 ; .and Denton y. Legge, 
72L.T. 026. ffl 

' (2) Suit with reference to matter within sabratseiou. 

Where an agreement provides that matters in dispute shail he niferrad to three 
persons, one to be appointed by oacb of the parties and third by tho two so 
ohoseu, and one of the parties brings an action again.st the other party with 
reference to a matter in dispute under the agrooment, the Court has power, 
under this section, to stay the action. Manchster Ship Canal Go. v, 
PmrstM, 69 L.J. Q.B. 852 = 2 Q.B. 60G==83 L.T. 45 = 48 W.E. G89. N 

(3) Dispute not within contract, 

ffl) Where an action was brought alleging unf.aic conduct by defandaut to defeat 
the contract, the Court refused to stay, as it was not a dispute within 
the contract, Nobel, d;c. v, Steioart, 6 Times L.R. 378. © 

(6) The Court refused to stay an action brought to wind up a partnership on tho 
application of the defendant, who bad insisted on a right to carry on the 
partnership business after the dissolution of the partaorahip, on the ground 
that the dofondant’a conduct did cot como within the clause in the part- 
nership deed that all disputes rolating to the business ahoald be referred. 
Denmhij V, Jolly, '2i ‘W.'Bi, MQ, P 

(4) Substantial part o£ plaintiffs’ cause of action not withia sabmlssion. 

So the Court also declined to stay where a substantial part of the plaintiff’s oausc 
of action was not within the Bubmission. Worhman v. Belfast Hatbour 
Commrs., (1899) 3 Ir. R. 234 ; See Ives v. WiUans, (1894) 2 Gh. 478. Q 

(5) Collateral agreements to refer. 

The power to stay hereunder applies not only to a general agroemene in a deed or 
instrument that all diffareuooa arising under it .'should be rrferred, but 
also to agreements to refer collateral to the deed or instrornent iiudor which 
the dispute arose. Bpndell v. Thompson, 1 Q.B.D. 7.4S ; affirming Moj^on 
V. Bfld.'ian, 6 C.B., N,B. 626; overruUnff Blythe v. Lafone, 2B L.rT. f}.B. 
164. ' K 

■ (6) Igrcament to rafer incorporated !» tho bill of lading. 

A charter patty contained a submission to refer disputes, and the subsoguout 
bill of lading ooutaiaed the words “ all the term^i and excaptiaas eontamod 
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J ,— la respect of say matter agreed to He referred ”-~{Goniinued). 

ia which oharter patty or fceight eovitraet are incorporated and form past 
heroof.” IJtZd, that, as the ebarteters and holderg of the bill of lading were 
the samo porsona, the agreement to refer was incorpo.ratod into the bill of 
iatling. Stay ordered. Teniperley d Co/ v. Smyth d Co., (1905) 2 K. 
E. 791 ; (Buneiman d; Co. v, Sviythd Co., 20 Times Bep. G25, D.). S 

(7) E<eaFe containlHg arbitration clause. 

Whci-e, shortly before tbs expiration of a lease oontair.ing an arbitration clause, 
it agreed that the lesaeee shonid oontinua as tenants-at-will, it was 
held that the arbitraticn clau-se applied to the tenancy at will. fllor!7«n v. 
Wni. Harrison, Ltd., (1907) 2 Oh. 137. ' T 

(8) ¥alidaiy of subraisaioa. 

To give the Court juriisdiotion hereunder, there must be a subsisting agreement 
to refer capable of being enforced. Deutsche Spnngstojjt, di, V. Prisoce, 
20 Q.B.D. 177. (Bandell v. Thompson, 1 Q.B.D. 748, F.). 0 

' (9) Submission whetbop takes away right of suit. 

[a) A reference to arbitration under the Act does not exclude the right of the 

parties to have recourse to the ordinary tribunals. 1 S.L.R. 255. ¥ 

(b) The Indian Arbitration Act by B. 19 provides a special tomady fay permitting 

a party to a submission to plead the submission in bar of a suit instituted 
by awother party to the submission. Therefore, if there is a valid sub- 
mission, the proper remedy is to apply under S. 19 of the Act for stay of 
proceedings. 4 S.L.R. 149. W 

(10) Agi'cemeni; to refer, when no bar* to suit. 

Where defendant has made no application to stay the suit under S.19 of the Arbi- 
tration Act or under S, 18, Sob. II of the Civ. Pro. Coda, the agreement 
to refer to arbitration is no bar to tha present suit. 37 P.E. 1912 = 130 
P.W.B. 1912 = 15 Ind. Cas. 402. X 

(11) Submission gives right to apply for stay of procaedlngs. 

{a) If any party to the reference files a suit ia respect of the subject-matter of 
the reference, the other party may apply for a stay of proceedings uader 
S. 19 of the Act. 1 S.L.R. 256. Y 

(6) Failing such application, or in the event of such application being refused, 
tbs parties have no alternative but to submit to the jurisdiction of the 
Court, (Ibid). 1 

(12) Fraud and dishonesty do not oust the jurisdiction of arbitrator. 

Fraud and dishonesty on the part of the arbitrator amount only to misconduct 
ca bis part which may afford good ground for setting aside the aWtaed and 
do not affect bis jurisdiction. 5 S.L.R. 240. 1 

(13) Agreement to oust jurisdiction of Courts, 

(a) The patties cannot by an ageeemeut to refer oust the jurisdiction of the 
Ociurts, but they may agree to impose as a condition precedent to any 
right of action that, with respect to the liabiiily to pay, the mode of 
aettiing the amount to be paid, or the time for paying the same, an arbi- 
tration shall first be held. Scott v. Auiry, 5 H L.G. 811 = 25 LJ, Ex. 
308; Tndwen V. JSolmafi, 113.. & 0, L.J. Ex. 398; Bussell v. 

Pelegrini, 6 B, & B. 1020=26 L.3.Q.B, 76; Braunstein y. Acsidenial 
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:■ 5 .- “ la respeci M my matter, agreed to be referred ^.---^.iGoncludsi)* '^ • 
B&ath Insurance Go., 31 L J.Q.B. 17 ; WvsfvMod v. Secretary lor Lidia, 11 
W.E. 26* ; Elliott v. Royal Exchange Assurance Co., Ij.B. ‘J Es. 237 : 
Sharvev. San Paulo Bail Co., IjM 8 Ob. 597; Edwards v. Aheraryon 
Uiitml Ship Insurance Society, i Q.B.D. 563 ; Gollins v. Locke, 4 Apn- 
Cas. 671 — 48 L.J.P.O. 68; Trainor v. Phcoaix Fire Insurance Co., Gii 
L T. 8S5 ; Scott V. Mercantile (do. Insurance Co., CO L.T, Sll ; Gal&Aonian 
Insurance- Go. v. Gihnour, (1893) A.G. 85. B 

(6) To give efiecs to such an agreemant it must appeal: that the matter propo.sed 
to be Inferred is a, differenca wifcbiu the agreement. Bussell, 9fch Ed., 

' . p. 61. 

(H) Governing principle. 

The governing principle seems to be that, if there is an absolute covenant to pay, 
and a collateral provision that fcho amount shall be ascertained by arbitra- 
tion, such arbitration is not a condition precedent to tho maiutenanoo of an 
action on the covenant, but if tho parties have covenanted that tho liability 
is only to arise after the amount has been adjusted by arbitration, than 
such adjastment is a condition precedent to the right to recover. T^infjy v, 
Bignold, 20 Q.B.D. 172 ; ,57 L.J.Q.B. 82 ; see Roper v. Leyidon, 1 E. & E. 
825 ; 28 L.J.Q B. 260 ; O’Connor v, Norwich Union Fire <£ Life Insurance 
Society, (1894; 2 I.B. 723. !>■ 

(15) Plea of agi’emssnt to pfifeif. 

Where a tenant covenanted not to beep an injurious quantity of rabbits and 
hares, and, ifhe kept such injurious quantity, to pay a reasooableoompen- 
aatiijiJ, to bo settled, in case of differenoe, by arbitration, it was held on 
. appoi'il, reversing the judgment of tho Exchequer, that the lessor could not 
be prevented from suing for injury from excess of ground game by reason 
of the arbitration clause. Datoson y. Fitzgerald, I Ex. D. 257 — 'ioL.T. 
Ex. 893, E 

(16) Arbitration condition precedent. 

(o) Where a tenant agreed to dolivor up a house and furniture in good order, 
and in ca.sa of damage to p.ay for the same, tho amount of such payment, 
if disputed, to be settled by two valuers, the fixing of the amount hj tho 
valuers was held to be a condition preoedont to th<3 landlord’s right to 
bring an action for the damage when disputed. Babage v. Coulburn, 9 Q, 
B.D. 235 ; 51 L J Q.B. 638, and Dawson v. Ei/sgeraid, Wfis disiingifished 
on tbs ground that in that case the covenant not to keep an excess of game 
was separate and independent of the arbitration clausa, F 

(b) Whan such an agreement has bsen acted 00, and an award has been made, 

the jurisdiction of the Courts over tho matter decided by the arbitrator 
ceases. Cleworlh v. Bickford, 7 M. & W. 314, per Abingsr, O.B. 321. G 

(c) A rule making tho settkmont of the amount of loss on a policy of inauranoo 

by arbitration a condition preeedenb to bringing an aotiuri on tho policy 
dots non compel the party to submit to arbitcation the question, whei.hor 
the policy is not void by reason of a misreprasentobiou as to tho oondicion 
. of the ship. Alexander v.’iOdmpMlt 41 £. J. Oh. 478. H 
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Any party to such legal proceedings,” 

Wlistheff all pas?y8s moat join m applying. 

It is not ueofisssry fo 2 all patties to join in the application to stay proceefliags in 
the suit. Willesfordv, Wathon, 43 Ij.J. Ch. 447 = L.E. 8 Oh. 473=28 
L.T. 438 = 21 W.R. 350. I 

S.—” Steps in the proceeding,” 

(1) “ A step in the proceedings,” raeaniag. 

“ A step in the proceadinga ” means soma application to the Goart and not verbal 
or written communications between the solicitors of the parties. Ives and 
Barker v. Willans, 63 L.J. Gh. 531=2 Ch. 478=7 S. 243 ; 70 L.T; 674= 
42 W.R. 483. 3 

(2) Applications amoanting to steps. 

(a) An application to a master for soourity 'at costs. Adams v. OaUley, 06 L.T. 

' 687... K. 

{b) Obtaining an order for the delivery of interrogatories, and the issue of a 
summons for particulars of counter-ciaim. Ghappell v. North, (1891) 2 Q. 
B. 252 = 60 L.J.Q.B. 554. h 

(c) Attending at ohambors on the hearing of a summons for direotioas, on which 
an order was made without objection. Gonnty Theatres S Boiels v. 
Knowles, (l902) 1 K.B. 480=71 L.J.K.B. 351 ; Riahardsonv. Le Maiirs, 
(1903) 2 Ch. 222 = 72 L.J.Ch, 779=88 L.T. 636. ’ M 

id) Taking out a summons for farther time to deliver a written statement in 
taking a step in the proceedings. 11 O.W.N. 306=34 0 . 443. Sea, also, 
Ford’s Hotel Co, v. Bartlett, (1896) A.O. 1 = 65 LJ.Q.B. 166, M 

(8) Applications not amounting to steps in the proceedings. 

(ft) The demand for a statement of claim. Ives v. Willans, (1894) 2 Oh. 478 =6g 
L.J. Gh. 621. 0 

(b) Obtaining from the plaintiff an extension of time iax delivery of defence. 

Briqhion Marine, (Sc,, Co. v. Woodhotise, (1893) 2' Oh, 486=62 L.J- 
Oh.697. ^ 

(c) The mere filing of affidavits in answer to a motion for a receiver. Hialinoff v. 

flttTOWiowd, (1898) 2 Gh. 92. ,, Q 

id) Proceedings taken by a party to a suit to stay legal proceedings under fsiia 
provisions of this section are not steps “ in the proceedings.” 8 Bom, L. 
E. 955=31 B. 236. * 11 

(4) HcgotsationB between parties or solicitors. 

Negotiation or correspondence between parties or thair solicitors does not con- 
stitute a step in the action, but an application by .summons or motion, 
does. Bartlett v. Ford’s Hotel Co., (1895) 1 Q.B. 850, affirmed by 
H. L. Ford’s Hotel Co. v. Bartlett, (1896) A.O. 1. S 

(5) Iccjulcseence in an order to predneo documents. 

Attendance before the Master and acquiosoenoa without protest in an order which 
is made subject, to the production of a certain document to the Master 
which is ultimately produced is taking a step in the proceedings, and ths 
defendant is thereby precluded from moving to stay pcooeediugs under tha 
section. Cohen v. Arthw ; Cohen Vi Cohen, 56 Sol. Jo. 344, E 
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Apply.** 

U) BSeot of eL 18 of Seh. II (let If of 1908) OH thia sectiora. 

la places where the Indian Arbitration Act is in force, an application for stay of 
S 52 it mnst be mada under S. 19 o£ this Act, and not under o1. .18 oi 
Seb. II of the Code of Civil Procedure (Act V of 1908). 3 S.L.B. 102. B 

|S) Ippiicatlon to stay pvoceqdinga, when should he made. 

The application for a stay under this seofeion must be made “ before deliverinf' any 
picsdings or taking .any other steps in the proceedings.” Russel, Otb Ed., 

. p. 48. . . ^ 

f,— “ The Coart.*’ 

^arlsdiction of the High Court to stay proceedings in the Coutt of the araall CaisseB. 

The ‘ legal proceedings ’ referred to in this section does not necessarily mean 
legal proceedings in the High Court alone. 8. 19 of this Act gives juris- 
diction to the High Court to stay proceedings in any Court in the 
Presidency town subordinate to its jutisdiotioii. It does not indicate that 
the legal proceedings contemplated must, in Presidency towns, ho 
' proceedings in the High Court, and not in any other Court subordinate to 

it in that towu. 8 Bom, L.R, 955»=>31 B. 236. W 

8. — ** SaWeietii reason why the matter should not De referred. ** 

(1) Sufficient reason for stay— Oaws of proof. 

Unless some reason is shown why tbs matters ought not to be referred, the Court 
will presuruu that there is none, and the onm of showing that the case is 
not a fit one for arbitration is thrown on the person opposing the appli- 
cation to stay proceedings. Hodgson v. Rail, Pass. Ass, Co., 9 Q.B.D. 
188. X 

(2) Right to stay where the only question is one of law. 

(а) If the only question is one of law, which, if sent to the arbitrator, ought, 

under S. 10 (b), to bo referred back by him to the Court, the Court will 
not stay hereunder until the question of law has been tried. E& Carlisle. 
44 0.D. 200, y 

(б) , Where a oontT.aot oontains an agreement to refer disputes to arbitration, the 

Court will, as a rule, stay proceedings in an action on t.h 0 contract, even 
though difficult questioua of law are involved, provided such questions 
cannot be dealt with until the facts have been ascertained. The action may 
" ' be allowed to proceed so far as regards matters which are outsido the scope 

of the arbitration clause, and do not involve substantially the same facts 
and rights as fall to be determined by the arbitrator. Rowe Brothers, Ld. 
V, Crossley Brothers^ 57 Sol. Jo. 144, Z 

(3) Misconduct of arbitratot. 

It must be shown that the arbitrator chosen will probably be guilty of some 
misconduct in the matter of the arbitration, that ho will not act fairly, 
otherwise the proceedings will not he stayed. Ives v. Willans, (1894) 
2 0h.m. - £ 

<(4) Charge ol uin^easonable coudact against anbitvator. 

Where works are oonstruoteol for a local authority under a coatraot which provides 
for a reference of disputes thereunder to an officer of the local authority, 
and the ooidtraotoir sues the local authority on the contract, the Court will 
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8. ^‘Sufficient reason why the matter shoula not be referred 
— (Oontimed). 

not order the action to be stayed on the submission to arbitration, where 
the contractor charges the arbitrator with unreasonable conduct with 
relation to the works, and it appears that there is a substantial dispute 
between the parties as to the conduct o£ the arbitrator. Blackwell and 
Co., Ltd, V. Derby Corporation, 75 J.P. 129 ; see. also, Freeman and Sons v. 
Chester Rural District Council, (1911) 1 K.B. 783 -SO LJ KB 
i0± L.T. 368-75 J.P. 132. ‘ ^ 

(6) Probable bias of arbitrator. 

(а) The existence of any oiroumstanca calculated to bias the mind of an arbitra- 

tor, unknown to either of the parties who have submitted to his decision, 
ie a sufficient ground for the interference of a Court of Equity, Kemv v 
Rose, 1 Giff, 268. ^ 

(б) In cases of contraots between a contraotoc and a company for the oonsferuo- 

tiou of works, although the engineer of the company is employed by the 
company to look after the contractor in the interest of the company, the 
contract frequently provides that any question or dispute, which may 
arise between the company and the contractor, under the contract, shall 
be referred to the engineer. And the Court will not release the contractor 
from this obligation unless the engineer has done something to unfit 
himself to act. or render himself incapable of aoiing, not as an arbitrator 
without previously formed or even strong views, but as an honest judge of 
this very special and exceptional kind. Jackson v. Barry Rail Co. (1893) 
1 Oh. 238 : Ives v. WiUans, (1894) 2 Oh. 478-63 L.J. Ch. 621 • Eckershm 
V. Mersey Docks, (1894) 2 Q.B. 667. See Wanshech Rail Go v' 
Trowsdale, L.R. 1 C.P. 269 ; Nutiall v. Mayor of Manchester, S Times L 
R. 513 ; Donkin and Leeds Canal, In re, 9 Times L.R. 192 ; Briaht v J 
Plate, Russell, 9bh Ed., p. 84. *0 

(6) Arbitrator having direct pecuniary Interest, 

If there is an engagement entered /into between the arbitrator and one of the 
parries, unknown to the other party, which gives the arbitrator a direct 
pecuniary interest in deciding against the party, who was ignorant of the 
engagement, the Court will not enforce a submission to arbitration 
Kimberley v. Dick, L.R. 13Eq. Ij Kejrep v, Rose, 1 Giff. 258, M 

(7) Arbitrator, a debtor or creditor of a party. 

The mere fact of owing a debt to or being a creditor of one of the parties is not 
such an interest as renders a parson incompetent for the office of arbi- 
trator, Morgan Morgan, 1 Dowl. 611-2L.J. (N.S.) Ex. 66 ; Drew v 
Breto, 2 Maoq. 1. ^ 

(8) Arbitrator bscoming interested after appointment. 

Where an arbitrator, after his appointment, becomes interested in the subject- 
matter of the reference, he is not thereby disqualified, and the disqualifi" 
cation is not removed by bis interest afterwards ceasing. Edinburah 
Magistrates v. Lownie, 5 P. 711* 

(9) Interest kaowa before signing aabmission. 

(a) Objection as to interest only applies to the case of a concealed 

Russell, 9th Ed., p. 93.. ‘ '^‘■t.rosc 

' ■■ ■ 
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..Siiiiicieat reasoa why . tUe matter sheuM not be referred * ” 

— (Coniinued), 

{b) If libs arbitrator have an itjteresfc in the subjpct of reference woH known to 
the parties before they sign the subraissioii, as if llic-y refer to an owner of 
Jacds a question respecting the mode and expense of making adrain which 
wili benefit the arbitrator’s own estate, tbe award is good notwithcitandiiig 
his interest, JoJmston v, Oheape, 5 Dowl. 2'17; Drew v. Drew, 2 Maoq. .t . I 
(iOj Mlse litigation between one party and arbitrator. 

Active litigation between one of the parties to a Eubmission to arbitration, and 
the arbitrator agreed on, is a ground upon which the Court will, and has 
jurisdiction to, interfere and revebe the Eivl'xnitsicn, although the litiga- 
tion arose at a period long subsequent to the data of the submission, and 
in respect of matters wholly unconnected with it. Baring and Doultm, 
In re, 61 L.J. Q.B. 704. ' I 

(11) Arbitrator In employment of one party. 

(a) Bat where, by the terms of a building oontraot, all questions aro submitted 

to the arbitration of an architect appointed by the building owners, the 
mare fact that the builders or those claiming through them bring an action 
against the arohiteot charging him with fraud in rolatdon to the oonsraot 
does not entifila them to reyoko the submission. Belcher v. Boedean 
School, £c.,S5 Ii.’S.m. K 

(5) The Court distinguished this case from the case of Bating and Doulton, Inre, 
eili.J.Q.B. 704, on the ground that, in the last-named case the pro- 
csedinga ware taken by the arbitrator, who had shown some warmth of 
feeling against the defendant. Jj 

(12) Arbitrator, a servant of one of the parties. 

{a) In the case of an agreement to refer to a named arbitrator, oven though ho be 
a servant of one of the parties to tbe agreement, in order to dhqualjfy the 
arbitrator from acting, it is necessary to show at. least a probability that 
he will he biased in favour of one party. The mere fact that in a particular 
contract he will be required to arbitrate on questions Involving his own 
professional skill is not enough to dirqualify him, Eukersley v, Mersey 
Docks and Harbour Board, 2 Q.B. 667 = 9 E. 8il7 = 71 L.T. 5!o’8. M 

(b) Where, after disputes had arisen under a policy, an iissurance company ap- 

pointed their manager as arbitrator, leave to revoke was given unless they 
substituted a disinterested arbitrator within a week. Franltenberg and The 
SeciiH^ Co., /?* re, lO Times D.B. 393. M 

(13) Patty.^hira8ei£ as acbltvatop. 

A party cannot bo a judge in his own cause, but if bis epponaut consent Jo Ihs 
deciding the question'.batweon them, the Ocurfca will not show an objec- 
tion afterwards, though he decide it in hiy own favour, Mati'lmo v. OlUr- 
fo«, 4 Mod. 226 ; Oomb. 218. 0 

<14) Land acquisition— Dispute between railway company and iassdownm--- 
Company’s vainer agreed as umpire, 

Where a valuer frequently called i^in by a railway company to vaina hjid taken 
by them, was appointed umpire, to assess the vaiuo of ncigiibouring pro- 
perty, whifih they were about to take, and the land owner made uo 
ohjeotioa, though the position of the umpire was known to bins, it w<n 3 hold 
that ho could not sot aside the award on tho ground of the umpire’s iuter- 
ast, though otherwise the objections might have been good. Clout v, 
Metropolitm District Bail Oo„ id L.T. Ml, > p 
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8.—“* Sufficient reason why the matter shouM aot be referred 
—(Oontimed). 

(i4-£?) lasolyeuey proceedings, scfficlent groundi to refuse to stay soife. 

J onterod into a written agreement for sale of certain sugar as guarantee broker 
of F. & Co. The agreement contained a clause by which the parties agreecl 
to refer all matters in dispute between them to arbitration. 3 failed to 
sell oertain con-signments of sugar and became insolvent, F & Co. proved 
their claim for daraagos against J, before the Official Beceiver. The 
amount of damages was subsequently reduced by the Judge, The Reoeiver 
then sued to recover from F &Co- the balance with interest of Rs, aSjOOO, 
the guarantee deposit. F & Co. wanted this suit to bo raforred;to arbi- 
tration under the arbitration clause in the agreamaut. 

Held, that the main question could now be litigated only with the leave of the 
Court in view of S. IG (2) of the Provincial lusolvenoy Act, tmd that 
insolvency proceedings would be sufficient reasvia why the matter should 
not be referred to arbitracion in the diaoretioa vested in Court by S. 19 of 
the Arbitration Act. 8 S.L.R. 60. Q 

fid) Pai?ty refusing to appoint arbitratop. 

See Mrtnehesfer Ship Ommi Co. v. Peaj’.son, (1900)2 Q B, 606 =69 L.J.Q.B, 
852. R 

(16) Srbiteatop accepting hospitality of one of the parties. 

The mere fact that the arbitrator prior to making his award has accepted the 
hospitality of one of the parties, although improper conduct in the circum- 
stances, is not suffloitnt ground for setting aside the award on the ground 
of misconduct, in the absence of evidence of corrupt intention on the part 
of the party, or of the arbitrator having been influenced thereby. Be 
Hopper, Jj.R. 2 q,B. S 

(17) Deliveny of cross claim. 

(a) Where an action was brought on a claim for the hire of a ship, to which 

there was admittedly no answer, bufa cross-claim was set up for damages 
arising cut of the contract of hire, the Oourt stayed the action and enforced 
a rsfersnoe to arbitration in accordance with the terms of the contract. 
Russell V, Peletjrini, 6 E. & B. 1020 = 26 L.J.Q.B. 75; Seligmaitv. Le 
BoulilUer, L.R. 1 O.P. 681. T 

(b) But, in the like circumstances, where the action was brought, not against the 

freighter, but only against a surety for the payment of the freight, the 
Court refused a reference. Daunt v. Lasard, 27 L. J. Ex, 399, U 

(18) Whsse fraud is charged. 

(а) In a case where fraud is charged, the Court will in general refuse to send the 

dispute to arbitration if the party charged with the fraud desires a public 
inquiry. Bussell v. Bussell, 49 L.J. Cb. 268 = 14 Oh. D. 471 = 42 L.T. 
112 . ¥ 

(б) But where the objection to arbitration is by the party charging the fraud, the 

Court will not necessarily accede to it, and will never do so unless a,prima 
facie case of fraud is proved. (Ibid.) Minifie v. Railway Passengers* 
Assurance Society, 44 L.T. 552; Wallis v. Htrch, 1 O.B.N.S. 316 = 26 
L.J.O.P. 72 ; Bussell v. Harris, 65 L.T. 752 : Alemnder v. Mendl, 22 L,T. 
609. Bussell, 9th Ed., p..60* ‘ W 
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—(fimtinued) ^ 

ia) la.easea such as oftec occur in claims under policies of firo inauranoo, wliere 
tboro is no liability until after arbitration, tlie Court will not i-efiiso to 
stay the action because a charge of fraud is made sgamst the piamtiil. 
Trahwr v. Phoenix Fire Assurance Cot, 65 L,T. 826. S. 

(d) Where a policy of fire insurance provided that, “whenever a))y difieyenea or 

differences shall arise between the insured or any oi'-iimiint under this 
policy anti the eompauy as to any olaim for any loss or damage, or as to 
any matter touching the rights, duties and liabilities of the insured or the 
company, in any way relating to or arising out of this policy, such differ- 
ence or differences shall bo referred to the decision of an arbitrator.” 
The Court of Appeal hold that, until the arbitration had taken place, and 
the liability of the company had been ascortainod by the award of the 
arbitrator, no action could be brought. Davies v. Alliance Assurance Co , 
7th March 1904 (unrepocted), Susaell, 9th Ed., 60. Y 

(e) In this case, the defence set up was that tho claimant had fraudulently over 

insured the articles destroyed by the fire, and it was eonfcendod on behalf of 
the claimant that this fraud, if proved, would vitiate tho policy a6 initio, 
and that the clause as to arbitration did not apply. Nevertheless tho 
Court held that, until the matter bad been referred to arbitration, there 
was no right of action at all, and oonsequantly they stayed the action, 
(Ibid.) . % 

{19) Agreement not (0 raise charge of fraud. 

It^is competent for the parties to agree that the question of fraud on the part of 
the arbitrator shall not be raised by either of them. An agreement that 
the award of an architect shall not bo impeached “ for any pretence, 
suggestion, charge, or insinuation of fraud, collusion, or confederacy,” is 
valid in tho absence of fraud of either party, and. is not void as being 
against public policy. Tullis v. Jacson, (1.892) 3 Ch. 441 = 61 L.J. Oh. 656. & 
(30) Ageeament to refer to foreign tribunal. 

An>greement to refer disputes to a foreign tribunal entitles a defendant to a 
stay of proceedings iu an action brought against him to enforce the agree- 
ment, unless the plaintiff can make out a, case for an injunction. Kirchs- 
ner v. Qruban, 78 L.J. Ch. 117 = 1 Oh. 413 = 99 L.T. 932. B 

(21) Action for wrongful dismissal from service. 

(fl) By a written agreement the plaintiff undertook to manage a brewery of the 
defendant for five years ; and there was a provision that any dispute should 
be referred to arbitration. Before the time expired the defendant dismiss- 
ed the plaintiff for misoonduot. The plaintiff having brought an aetion 
for wrongful dismissal : Eeld, a proper case for staying proceedings- 
Wickham V. Hardy, ^8 Jj.3. Fix, 215=5, Jur. 871. Bee also Iie7is'hawv. 
Queen Anne Mansions Co., (1897) 1 Q.B. 662.-»6S L.J, Q,B. 496. C 

(6) A oontract for the employment of the plaintiff by the defendants as their 
agent provided that “ any dispute arising ia ooaneotion with ” the oontraofe 
should be referred to arbitration. pursuant to certain bye-laws, which pro- 
vided that " all disputes arising out of transactions connected v?ibh the 
trade ” should be referred to arbitrators, and that neither contracting party 
should bring any action against the other.in respect of any dispute until 
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Sufficient ressoa why the matter should not be referred'** 

— ’{Continued). 

tlie dispute had been settled by the arbitrators. Disputes as to the plaint- 
ifl’a conduct as agent were subsequently referred to arbitrators, who made 
an award adverse to the plaintiS, whereupon tb; defondanfes dismissed 
him. The plaiiatiii then brought an action against the defendants for 
v;i:ongful dismissal, and it was held that the dispute iu the action was 
within the arbitration clauses in the ddntraot and bye-iaws, and that the 
aofcion should be stayed. Parry v, Liverpool Matt Go , (1900) 1 Q.B. 

; 339.' ' . B ■■■■ 

(c) In an aotion for wrongful dismissal on a contract to pay salary, and also to 
give a share of the profits during a certain time, the contract oontaiiied a 
clause for reference to arbitration of disputes relating to the oonstrnofcion 
I, of the deed, or as to the accounts. The contest being as to the right to 

dismiss for neglect of duty ; Held, that the action was not referable. 
Smii/i V. Aitoi, 3 P. & P. 156. ® 

(22) Dispute between pai!tne«B. 

(a) Where parcnacship articles provide for arbitration as to disputes between the 

partners, the Court will stay an action and, if necessary, appoint a reosiver 
pending the winding up of the partnership. This may be done by one 
Older. Oompagnie du Senegal v. PPbods, 53 L.J. Gb. 166 ; Pin* v» 
Roncoroni. (1392) i Ch. 633=61 L. J. Oh. 213, P 

(b) Under articles of partnership it was provided that the partnership was to 

ooutinue for twenty-one years, and that if any diffetenoa arose between 
the parties in regard to the oonstruotion of any of the articles, or to any 
division, act, or thing to be done in pursuance cheraof, or to any other 
matter or thing relating to the said partnership or the affairs thereof, 
such difference should be referred to arbitration. One of the partners 
brought an action before the expiration of the term of twenty-one years 
for the dissolution of partnership, on the ground that it could not be 
carried on at a profit. The other partner denied that the business could 
not be carried on at a profit, and moved that the proceedings should be 
stayed: that the question whether the partnership should be dis- 

solved or not was not a question which could be referred to arbitration 
under the arbitration clause. Twnell v. Sanderson, 60 L.J. Ch. 703=64 
L.T. 854. B 

(23) Action i'Of dissolution of partnership. 

(a) An aotion for the dissolution qf a partnership may be stayed where there is a 
clause in the partnership articles for the reference of any difference to 
arbitration. Vawdreyv. Simpson, 1 Oh, 166=65 L.J. Oh. 369. H 

(&) A partnership deed contained a clause providing for arbitration in the case oi 
any difference arising at any time between the partners or ” between one 
or more oi them and the executors or administrators of the others or other 
of them or between their respective executors.” The partnership having 
been dissolved as regards one partner who had previously mortgaged his 
share and interest in the partnership, the mortgagees of that partner's 
share brought an aotion for an account of his share against all the part- 
ners. Tiro oontinuing partners and the outgoing partner had respeotiveiy 



88 STATUTE LAW TQ AEBITRASIOH IN BRITISH INDIA. [PABT 

[S, 19. 

. , Suiiidmitm&on. why the matter sbouM not be retert@4 *’ , 

— [Cmiinmd), 

appointed theii aocouEtants as arbitrators in aooordance with tbe arbi- 
tration. olauae. On a motion by the continuing partners to fstay proooed- 
ings in the action under this section. 

gg^dl—thaii the mortgagees had under S. 31 of the Partnership Act, 1890, a 
statutory right, independent of the partnership dead, to an account o! tho 
partner’s share from the date of dissolution; that the arbitration clause 
an the partnership deed, whieh did not in terms provide for persons olaim- 
ing through or under the partners, was not binding on the mortgagees ; 
that the mortgagees were not parties to the arbitration and would not he 
bound by any account taken in it ; and therefore that the action ought 
. not to be stayed. 

Held also-— that she Court having a discretion under this section may refuse to 
stay proceedings where the principal points in dispute are matters of le-w 
and whore the arbitrators appointed are mere advocates of tho parties and 
it is not probable that they would exercise an independent judgment on 
the matters in question. Bonnianv. Neame, (1910)1 Oh. 733«=79 L.J, 
Ch. 388 = 102 L.T. 708. I 

(24) ProTfisioa to determine partnership by notice~-Coni't better trlbunsl. 

Partnership articles provided that, if any partner should be guilty of certain 
misconduct, the other partners might by notice in writing determine tho 
partnership, and that the question whether a case had happened to 
authorise the esoroise of this power should be referred to arbitration. One 
of the partners was served by the rest with a notice purporting to deter- 
mine tho partnership under this power. Upon an action being brought by 
the partner so served to restrain his partners from acting upon the notice, 
the defendants moved to stay the action and to refer tho matter to arbitra- 
tion as provided by the articles. Romsr, J,, refused to stay the action on 
the ground that tho question whether the notice was good or bad was more 
fit for decision by the Court than by an arbitrator. Barnes v. Youngs^ 
(1898) 1 Oh. 414 = 67 LJ. Oh, 263. 3' 

(25) Application by one partnet fot appointment of receives?. 

Where the partners agreed that “ all disputes arising during or in the wind- 
ing-up of the partnership should be referred,” and one of tho partners 
brought an action for appointment of a receiver, the action was stayed. 

V, Li'piye, 72 L.T. 620. K 

(26) Expired partnership deed—Suit to take accounts. 

A partnership deed containing the usual arbitration clause provided for a 
partnership for one year only. But the partnership, by verbal arrangement, 
was continued for several years, after which it was dissolved, aud disputes 
arose as to the aettlemaat of the partnership accounts. It was held that 
. tho ;arbitration clause was in fores, and a suit to take the accounts was 
stayed. Gillettv. Thornton, L.iJ. 19Eq. 699 = 44 L.J, Oh. 398. Sec, also. 
Cope V. Cope, 62 L.T. 607. L 

(27) Several disputes, one only referable. 

Where one only of tbs matters in dispute in respect of which an action- had been 
brought was capable of being, referred under the arbitration clausa, Fry 
J., refused to stay the action. Young v, BucMit, 51 L.J.Oh, 604 ; see, 
i also, V. TFesfwtmsfijj" Brym&o.c&c,, Co-, 2 Dr, & Bm. 347 : Pfflffesow 

V, Northern Accident Insurance Co., (1901) 2 1.E. 262. M 
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8, — Sufficlesit reason why the matter should not be referred ” 

— {Contmued). 

(28) Dispute betwcea Provident society and member. 

Oa an application by motion to stay proceedings in an aotion on the ground that 
the matters in dispute had been agreed to be referred to arbitration, by 
reason of 8. 49 of the Industrial and Provident Societies Act, 1893, and of 
the rules of the Society, held — that it was no answer for the application 
to say that the matter in dispute was whether certain acts were idira vires 
of the society or not, and that proceedings must be stayed aocoruingly, 
Cox V. EtUckinson, (1910) 1 Ch. 513=79 L J, Ob, 259 = 102 L.T. 213. N 

(29) Agreement to refer impeached. 

Where the agreement to refer matters is itself impeached in a pending suit, the 
Court may issue an injunotion to siay the arbitration proceedings. 4 S.L. 
R. 187. 0- 

(SO) Lease containing arbitration clauae—Action by lessors claiming rectliication 
of lease —Application by lessees for stay. 

By a deed the plaintiff company leased its undertaking business and goodwill to 
the M. company (defendant) for a term, subject to certain powers of determi- 
nation and renewal. The deed contained a proviso giving an option to the 
defendant of purchasing the undertaking of the plaintiff company. The 
deed also contained an arbitration clause providing that “any dispute, differ- 
ence, or question coiiohing the construction, meaning, or effect of these 
presents, or any clause or thing herein contained or the rights or liabilitiea 
of the said parties respectively, should bo referred to aibitrasion.” Ques- 
tions having arisen with reference to the option to purchase given by the 
deed, the plaintiff company brought an action claiming (1) a declaration 
that the option was void .and of no effect ; (2) if the option was not void, a 
declaration that, in ascertaining the price to be paid for the demised pre- 
mises on the purchase thereof under the option, the value of a certain 
obiigaiion should be taken on a particular footing ; (3) as an alternative 
to (2), rectification of the lease. On a motion by the defendant ecmp-4Qy 
under this section that the proceedings in the action might bo stayed in 
order that the questions raised therein might be referred to arbitration : 
HeZd— that the question as to rectification of the lease was not one which 
fell within the arbitration clause. BTefd, also — that the questions as to the 
construction of the option to. purchase and rectification were so intimately 
connected that they should be dealt with together by the Court. 

Held, therefore — that the application to stay tha proceedings mast ba refused. 
Printing Machinery Co., Lid, V. Linoif/pe Machinery, Ltd,, (ldl2} l Gh. 
566 = 31 L.J. Oh. 422=108L.T. 74.3=28 T.L.E. 224 = 56 Sol. Jo. 271. P 

(31) Arbits’ator’s power to awasd ejectment. 

It is no reason for refusing to stay proceedings that the causes of action arise out 
of one deed and the arbitration clause is contained in another, if the two 
deeds form one contract, nor that the action is for ejectment for breach of 
covenants, aid that the arbitrators cannot award an ejectment ; for the 
Goart, if the award warrants it, may make an order equivalent to a judg” 
ment for ojeotmeut at common law. Wade-Oery v, Mbmsoji, 37 L,T. 271. 
See Turnoch v. Sartoris, 43 Oh. D. 150. Q 

12 
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Stiff lc^eat ressm why the matter sbouM not^ be re/errsd 

-^{Gmieluded}, 

(32) Waiver of obisotloa. 

As objactiot; to an arbitrator which might otherwise have been vaiia may be 
waived by the condaot of the parties. Elliott v. South Dero'i R&%1. Co., 
2 De. Ges. & S. 17. S 

9.~“ Ready and willing — arbitration.’^’ 

Fauty applying for stay should be ready to do all things necessavy to proper 
conduct of arbitratioH. 

(а) Unless the party olainaing to stay the prooeedings is ready and willing to do 

all things necessary to the proper oondnet of the arbitration, the Court- 
will decline to grant a stay. Davis v. Starr, 41 Oh, D. 242«58 L.J. Gbv 
.808. S 

(б) In this oa.se, the Court took a wrong view of the facts, althoxigh the principle 

on which it pvoceedec! was tight ; see Parry v. LiwpooJ Malt Co., (1900) 
1 Q.B. 389, par Liodley, M.R., at p, 342. T 

(c) There ought to be an affidavit of the applioanb’s readiness and willingness to 
refer, and the Court musi; be satisfied that the macter in question is one 
which the party proposing the reference has agreed to refer to arbitration. 
Piercy v. Young, 14 Oh. D. 200. II 

l0,—*‘ May make an order staying proceedings.” 

(1) Discretiojs of Court to stay legal proceedings. 

Under this section the Court has a discretion as to staying legal proceedings 
commenced by one party to a submission to arbitration against the other 
party. Carlisle, In re, Clegg v. Clegg, 59 L.J. Oh. 520«44 Oh. D. 200*« 
62L.T. 821. y 

(2) Court bound to exercise its discretioD. 

The Court has a discretion hereunder, which it is bound to exercise. Zic Carlisle, 
44 C.D. 200 ; Upon v. Johnson, 40 C.D. 579 ; Wallis v. Hirssh, 1 O.b’ 
N.S. 316; iliaso?! v. Raddan, 6 G. B. N. S. 634 : Young v. Bucketi, 30 
, W. R. 611. W 

(3) Appointment of teceiver. 

The Court has jurisdiction to appoint a receiver, and can, by the same order, 
with a view to reference to arbitration, stay ail proceedings in the action 
except for the purpose of carrying out the order for a receiver, Pini v, 
Bancoroni, 61 L.J. Oh. 218 = 1 Ch. 633 = 66 L.T. 265 = 40 W.R. 297. X 

(4) Hc'siaioa of an order under this sectioo, 

An order on an application under this section, -staying or refusing to stay procsed- 
ing.s, is not a decree within the terms of S. 2 of the Code of Civil 
Procedure and is therefore not open to revision by the Chief Court under 
8. 70 (1) (b) of the Punjab Courts Act, 1884. If 

Power for High 20, The High Court may make rules oousisteufe 

Court to make rules, -^vith this Aot 1 as- to- 
la) the filing of awards and all prooeedings consequent thereon or 
inoidenfcai thereto ; 
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{h) tihe tiling and hearing of speeiai eases and all proceedings eon- 
seanenfe thereon or incidental thereto ; 

(e) the transfer to Presidency Courts of Small Causes for execution 
of awards filed, where the sum awarded does not exceed 
two thousand rupees ; 

id) the staying of any suit or proceeding in contravention of a 
submission to arbitration ; and 
(fi) generally, all proceedings in Court under this Act. 


(ROTESl. 

I. Consistent with this Act," 

Roles uot in accordance with ths Act are inoperatiye. 

The Rules fcamed by the High Court under the Act, in so fat as they are not in 
aocordanoo with the Act, cannot be followed in preference to the provisions 
of the Act. 40 C. ai9==17 C.W.N. 395 = 18 Ind. Gas. 978. Z 

21, In section 21 of the Specific Belief Act, 1877, after the words 
" Coda of Civil Procedure ” the words and figures 
“ and the Indian Arbitration Act, 1899,” shall be in- 
aertad, and for the words “ a controversy ” the words 
“ present or future, differences ” shall be substituted. ; 

22. The provisions of this Act shall be binding 
on the Crown. 

(HOTES). 

CoKresponding English Law. 

This section corresponds to S. 123 of the 'English Arbitration Act, 1889, 52 and 
53 Vie., 0, 49. A 

23, (1) This Act shall apply within the local limits of the ordinary 

jurisdiction of the Chief Court of Lower Burma in 
cases where, if the subject-matter submitted to arbi- 
tration were the subject of a suit, the suit could, 
whether with leave or otherwise, be instituted within 
those local limits. 

(2) Por the purposes of this Act, the local limits aforesaid shall be 
deemed to be a Presidency-Town, 


Amendment of 
section 91, Act I, 
1877. 


Crown 

bound. 


Bp.-;ciai provision 
as to application of 
Act to Rangoon. 


(NOTES). 

Legislative Changes. 

This section was substituted by Act YI of 1900 (Lower Burma Courts), S. 47 and 
Sob. I. B 
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THE MEST SCHEDULE. 

{See section 6). 

PEOYI3IONS TO BE IMPLIED IN SUBMISSIONS. 

I. If no ofiheir mode of reference is provided, the roferenee slii^U be to 
a single arbitrator.! 

(NOTES). 

CoMesisoMilHg Eaglifih Law. 

This rnlo in a varbatim TOproduction of rulo (a) of the First Sohedula to feiia 
English Arbitration Act, 1889, 52 .incl 53 Viot., c. 49, G 

l^eference shall be io a single arbitrator.” 

igpeesnent to refer to one arbitrator — Name of aBother also Inserted in the docn- 
ment“-AcqaieEceace. 

Where the agreement between the parties was that the matter in difforenoo 
bstv;een them .should be referred to the arbitration of one person only,’ and 
one of the parties inserted in the instrument the name of a second gantlo- 
man, the other party, if without any objection, submitted to the arbitra- 
tion of both tha gentlemen, cannot repudiate the position he deliberately 
took before the arbitrators. 15 O.L.J. 360=13 Ind. Ca,s, 161. See, also, 
10 M.I.A. 413. B 

II. If the reference is to two arbitrators, the two arbitrators may 
appoint an umpire ! at .any time within the period during which they 
have power to make an award. 

(NOTES). 

Govresponding EngliBh Law. 

This rule is a verbatim reproduction of rule (6) of the First Schedule to the 
English Arbitration Act, 1889, 52 and 63 Viot. o. 49. E 

I — The two arbitrators may appoint an umpire ” 

Appointment of umpire to be signed by arbitrators together. 

(a) Tho appointment of an umpire, when in writing, should generally bo signed 
by both p.,rbitrators togetbor. When one signs au appointment alouo and 
then sends the document for signatura to tha other, it is invalid, and the 
award of the umpire will be a nullity. Lord v. Lord, 5 E. & E. 404 = 26 
L.J.Q.B. 34, F 

(5) Unle.^s, indeed, tha two arbitrators have mot and agreed oa the person to bo 
umpire, and tha signing is the mere record of their previous judicial deci- 
sion. Hopper, In re, L.R. 2 Q.B. 367=36 L.J.Q.B. 97. G 

III. Tha arbitrators shall make their award ! in writing within three 
months ^ after entering on the reference 3, or after having been called on 
to act ^ by notice in writing from any party to the submission, or on or 
baiore any later day to which the arbitrators, by any writing signed by 
them, may, from time to time, enlarge tine time for making the award. 

(NOTES). 

Govrespouding English Law- 

This rule is a verbatim roproduotion of rule lc) of the First Schedule to tha 
Eagiisfa Arbitration Act; 1889, 52 and 63 Viot., c. 49. H 
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1. —** Shall make their award,” 

(1) cannoS: ba compelled to make award. 

(a) Tboiigb ihe arbitrator has taken on himself the burthen of the reference, and 
held several meetings, but not closed the case, ha might decline to go on 
any further with the arbitration, sind the Courts have no jurisdiotion over 
him to oompel him. to proceed. Lewin v. Holbrook, 11 M. & W. 110 = 12 
L.J. Ek. 267 ; Crawshay v. Collins, 1 Swanst. 40 ; Cooik v. Jackson, 
Q Yus. 11 ; Darbeyv, Whitaker, i Draw. ISi, Eussell, Oth Ed,, p, 158. I 

{&) Courts cannot order an arbitrator to make hia award according to a particu- 
lar principle. Houghton ■v.'Hankart, di DaG.W, & J. IQ, iS 

(2) S.wan(i prepared by legal adviser. 

A recital in an award,‘that it had been drawn by a parson who, under the terms 
of the submission, attended the arbitrator as an attorney, doss not consti- 
tute any improper delegation of authority. Baker v. Gottenll, 7 D, & L, 
20 = 18 L.J.Q.B. 345 = 14 Jur. 1120. K 

(3) Power to make several awards. 

Sometimes the submission directs or empowers the arbitrator to make one or 
more awards. Under such a special provision his authority will of course 
not necessarily be terminated by making one award, though final as to 
part. It is not till ha has made what he intends as a la.st and final award 
\vithia the meaning of the submission, that his power can be considered as 
executed, Doiose v. Coxe^ 3 Bing. 20 = 3 L.J. (O.S.) C.P. 127 ; Stephens v. 
Lowe, 9 Bing. 32=1 L-J. (N.S.) C.P. 150; Wrightson v. Bywaicr, 3 M. 
& W. 199. It 

2. — “ Witbia three months.” 

' Within three months meaning. 

The three months after “entering on the reference, or ‘after being called on to 
act,” oommenoa to run from the time of performing or being called upon 
to perform any necessary preliminary or specific act connected with the 
arbitration, such, for example, as appointing an umpire, Re Baring 
Gould and SJiarpington Pick, die., Syndicate, (1829) 2 Ch. 80 M 

3, — ” After entering on the reference.” 

(1) ‘Entering on the reference,’ meaning. 

An arbitrator eaters on a reference, not when ha accepts the office, or takes upon 
himself the functions of arbitrator by giving notice of hia intention to 
proceed, but when be enters into the matter of the reforenoa, either with 
both parties before him, or under peremptory appointment enabling him 
to proceed ex parte. Baker -v. Stephens, 8 B. & S. 438 = 36 Ij.J. Q.B. 
236=L,E. 2 Q.B. 523 = 15 W.S. 902. , ^ 

|2) Authority of arbitrator when commences. 

Where the submission prasoribes no time for the refereuca to begin, the authority 
of the arbitracor oommenoas from the time of the agreement to refer being 
catered into, and he may make his award on the same day on which the 
submission is executed. A«o«,, Latch. 14. 0 

(3) Deed of submission not executed by some pacties™&athoiity of arbitrator when 
commences. 

But when there are several parties to a deed of submission, and the consideration 
to each to execute it is the aocession of all the parties to the referenos, the 
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3,—*‘ After entertog on the reference ^ ^-"(Concluded). 
autbosity oi tbe arbifcratoi: does not ooramence until all bavo exeoufced it 
and' even though the subraission be several as well as joint, lie has no 
power to decide on .a separate mattes in difference between two of those 
who have signed it, when there are others who have not exocsutod it. 
Antram v. GJiace, 15 East 809, F 

(i) Fulfils'iieat oi a condition precedent. 

The jusisdiction of a referee on a boat-race does not attach unless the conditiona 
prescribed on which tbe start is to taka place have bacn fulfilled. Sadler 
V. Smith, L.R, 5 Q.B. 10 = 39 L.J. Q.B. 17. Q 

{5} Authority of arbitfator, when determiues. 

As .soon as the award is made, the authority of the arbitrator, having once been 
completely exercised according to the terms of the reference, is at an end. 
He is not at liberty, after oxceating the award, to exocuiae a fresh judg- 
ment on the case, or generally to alter tbe award in any particular. If 
he does so in fact, the alteration will be merely nugatory, and the award, 
as originally written, will stand good ; his act will bo like a mere spolia- 
tion by a stranger. Brooke v, Mitchellf 6 M. & W. 473=9 L.J. (N.S.) 
Ex. 2G9 ; Eenfree v. Bromley, 6 East 309 ; Trew v. BurioUt I 0. & M* 
533 = 2 L.J. (N.S.) Ex. 236- Russell, 9th Ed., p. 114. R 

(6) Authority of arbitrator expires by summotimg umpire. 

When an umpire baa once been summoned, the jurisdiction of the arbitrators is 
gone ; and the Court, in referring back the award, will send it to the 
umpire, and not to the arbitrators. Westminster and Brjtmho Coal and 
Cohs Co. V. Clayton, 13 W.R. 134 = 11 L.T. 3C6 S 

(7) Arbitrator functus officio after execution of award. 

When an arbitrator has executed an instrument as and for hia award, he is 
functus officio, and cannot of hia own authority remedy any mistake that 
he may have made in executing it. Mordiis v- Fabner, 40 L,J. Ch. 8 = 
L.R. 6 Ch. 22 = 23 L.T. 752=19 W.E. 86. T 

(8) Award set aslda-^-No lenewal of authority. 

Setting the award aside as void does not renew his authority, so as to enable him 
to make a fresh award. The aulhority once executed, though ineffectually, 
is gone for ever. Russell, Oth Ed., p. 115. U 

4.— Called on to act.’* 

' Called on to act,’ measiiag. 

The words “ called on to act ” in this clause mean called on to do some spsoifio 
thing connected with the arbitration ; therefore a notice to appoint an 
umpire is a notice which calls upon the arbitrators to act within the mean- 
ing of this clausa. Baring-Qould v. Sharffingion, t£a.. Syndicate, (1899) 
2 Gh. 80=6SL.J. Ch, 429. If 

IV. If the arbitrators have allowed their time or e.xfcended fcimo to 
expire i without making an award, or have delivered to any party to the 
submission, or to the umpire, a notice in writiag stating that they eannofe 
agree, the umpire may forthwith enter on the reference in lieu of the 
arbitrators. 
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(HOTES), 

€ 0 Mesponaiag Eagiiaii .Xia®. . 

TWa rule is a everbatim reproduotion of rule (d) of the First SshedulQ to the 
English Arbitration Act, 1889, 52 and 53 Viet., o. 49. W 

i. - ‘* Allowed their time., ..to expire.*’ 

{!) Iwas’d not made virithin specified time —Subsequently contesting case befovo 
asfbitrato!? andei? protest. 

If an arbitrator, -who has suSered his time to expire, determines to proceed in 
the reference, notwithstandiog an objectioa taken on that ground by a 
party to the reference, and tbe party protests that any award which the 
arbitrator may make will be therefore void, hia oontiuuing to attend 
and contest tbe case before the arbitrator, under such protest, does not 
give the arbitrator authority to make an award. Ringland v. Lowndes, 
17 G.:g. 5,14 = 33 L.J.G.P. 337 = 10 Jur. 850 = 12 W.R, 1010 ; Davies v. 
Price, 34 L.J. Q.B. 8 = 11 L.T, 203=12 W.E. 1009. X 

(S) Waiyeif of objectionB to making award aftes specified time. 

A waiver must be an intentional aot with knowledge. Where, therefore, there 
is an agreement to refer to arbitration, and it is agreed that tbe award 
shall be made within a specified time, and the award is not made until 
after the expiration of such time, and one of the parties, in iguoranoa of 
that fact, takes it up and pays the charges for it, his doing so will not 
amount to a waiver of the condition as to time specified in the agreement. 
Darnlev v. L C. and D. By., 36 L.J. Ch. 404 = L.B. 2 H.L. 43 = 16 L-T. 
217 = 15 W.R. 817. y 

(3) Award sought to be filed rejected as made out of time and inoperative— Order, 
if legal. 

The order of the Trial Judge refusing the application of one of the parties to file 
the award in Court, on the ground that it was made out of time and 
against a firm the names of the members whereof were not ascertained, 
and so was inoperative, was set aside by the Court of Appeal, and the 
award was directed to be filed with liberty to the, opposite party to file 
objections. 17 C. W.N. 396 = 40 G. 219 = 18 lud. Gas. 978- Z 

Y The umpire shall make his award within one month after the 
original or extended time appointed for making tbe award of the arbi- 
trators has expired, or on or before any later day to which the umpire, by 
any writing signed by him, may, from time to time, enlarge the time for 
making his award. 

(NOTES). 

OoEuesponding English Law. 

Thi.s rule is a verbatim rsprodaotion of rule (c) of the First Scbodule to the 
English Arbitration Aot, 1889 , 62 and 63 Viet., c. 49. A 

YI. The parties to the reference, and all persons claiming through 
them respectively, shall, subject to the provisions of any law for the time 
being in force, submit to ha examined ^ by the arbitrators or umpire on 
oath or affirmation in relation to the matters in dispute, and shall, subject 
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as aforesaid, produce before the arbitrators or umpire all books, deads, 
papers, accounts, writings and documents within their possession or power 
respectively which may be required or called for, and do all other things 
which during the proceedings on the reference the arbitrators or umpire 
may require. 

(NOTES). . 

OowespoDfllBg English Raw. 

This tule follows in great measure rule if) of the First Bohedulo to the English 
Arbitrsit-ion Act, 1889, 52 and 63 Vict.j c. 4-.9, ' B 

I,— Submit to be examine^,’* 

(1) Quantity of eYidence to be heard— Discipetion of arbitrator, 

The arbitrator should gauecaliy bear all the evidence material to tho question 
whiob the parties choose to lay before him as on a trial before a jury. But 
he may exercise some diaorotion as to the quantity of evidence ho will 
bear. J/icfeaZls v. Famu, 6 Q.B. 615, far Lord Denman, O.J., 618 = 
14L..T.Q.B. 75. C 

(2) Evidence to be heard in presence of both parties. 

{a) The principles of universal justice requira that the person who is to bo pre- 
judiced by the avidetica ought to bo present to hear ill taken ; and an 
arbitrator enthaly misconceives his duty who takes upon himself to hear 
evidence behind the back of rhe party intorcsteil in eoutrovarting it. Drew 
V. Drew, 2 Maeq, 1. B 

(b) No Court should permit an arbitrator to decide so delicate a matter as whether 
a witness examined in the absence of one of the parties had an influenee 
: on him or not. Wal/cer v. Frobisher, 6 Vea, 70; Fethersione v, Cooper , 

9 Ves. 67. E 

(3) Action for non-repair of a hauae—Award on a view of the premisea. 

{a) If an arbitrator, to whom an action for not repairing a house h.as been 
referred, make his award on a view of the premises without calling the 
parties before him, tbo Court will set aside the award ; for, though the 
premises may almost tall their own tale, yet there may be other facts 
which ought to be inquired into, such as payments by the party, or 
excuses for not repairing. Anon, 2 Ghitt. Rep. 44. F 

(6) Still less can an award stand vvLtoro the arbitrator hears ouo aide only. Brad- 
dick V. Tho'mpson, 8 East 344 ; Phipps v. Inaram, 3 Dowl. 609. G 

{4} Arbitrator should not vepeive private communication from a party. 

An arbitrator can hardly be too scrupulous in guarding agaiust the possibility of 
being charged with not dealing equally with both parties. Neither side 
can be allowed to use any means of influencing his mind whi(;h are not 
knov/n to, iMid capable of being met and resisted h.y, the other. As much 
as possible the arbitrator should decline to receive private eommunioatious 
from either litigant respecting the subjecfi-mattior of the rofcrciujc. It is 
a prudent course to make a rule of handing over to tho opponent ail 
■ written etatemants sent to him by a party, and to take care t-hat no kind 
of oommuHicaSion concerning -the points under discuasicsi bu made to him 
- without giving information of it to tho other aide, Bussell, 9th Ed., 
H7. H 
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(5) I’efasal to receive evidence. 

{a) Declining to reoeiva evidence on any m'^fcter is, under ordinary oireumstarsces, 
a delicate step to take, for the refusal to receive proof where proof is 
necessary is fatal to the award, Johnstone v. Cheaye^ 5 Dow. 247* I-S 

(6) Even when the refusal to hear one sida is not wilful, tbs award will be bad. 
Sharpe v. Biakerdye^ 3 Dow. 102. T 

(G) Irhitratov when justified in refusing to receive evidence. 

Whan the submission recited that the arbitrator had been .appointed on account 
q! his skill and knowledge of the subject, and one of the parties brought 
before him a statement of oortain facts which he alleged to be matetlal, 
and offered to support it by proof, the arbitrator is justified in refusing to 
receive it, if, taking all the matters alleged to be facts into consideration, 
yet 'having his own local knowledge to guide him, and all the circum- 
stances in his view, he felt that such facts would have no effect upon his 
determination. Johnstone v. Cheane, 5 Bow. 24:7, U 

(7) Evidence taken outside jurisdiction. 

Arbitrators may have to take evidence outside the jurisdiction of the subject 
which they have to decide, but if their award is within their jurisdiction, 
the mere fact of their taking such evidence would not necessarily invalidate 
their award, or make their proceedings improper, 4 S.L.R. 196. 

(8) Award on inspection of samples. 

An arbitrator experienced in cloth was held justified in deciding upon inspection 
of samples only. TFripihf v, Hoioson, 4 Times L.R. 386. W 

j9) Umpire refusing to hear party. 

While the matters were sr.ill open, and one party asked to be heard and the umpire 
refused and made his award, it was set aside. Maunder, In re, 49D.T, 
536. X 

(10) Duty to tender evidence. 

In order to make out a case entitling the party to impeach the award, the 
witnesses must be distinctly tendered to the arbitrator for hearing, It is 
not enough to put an abstract proposition to an arbitrator, and upon his 
answer to decline to give evidence or prefer a claim. The party should 
tender a specific ease and specific evidence. Graven v. Graven, 7 Taunt. 
644:; Oraeebrookv. Davis, 5 B. & C. 5M. Y 

(11) Refusal of arbitrator to wait for abesnt witness. 

Where an arbitrator refused to wait for the return of an alleged material witness, 
absent on a voyage to China, and made his award, the Court declined to 
interfere with the exetoise of his discretion. Ginderv. Curtis, 14 O.B.N.S. 
723. % 

(12) Evidence should be taken only on questions within the scope of the reference. 

The arbitrators ought to form a clear and definite opinion as to what questions 
are referred to their arbitration and decide what is within the scope of 
the reference and what is outside it. If this is once definitely settled, 
there would be no dififioulty in their deciding the question of admissibility 
of any evidence that may be tendered by one or other of the parties. 10 
Bom. L.R. 351 (352). A 

(13) Discretion of arbitratoif to re-open case. 

When, the case is closed, it is in the discretion of the arbitrator whether he will 
re-open it and receive further evidence. Einger v, Joyce, 1 Marsh. 404, B 
13 
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YII. The witnesses on fehe reference shall, if feJia arbitrators or 
lampire think fit, be examined 'on oath 

(NOTES). 

Gofssspoadtai Engilsli Law. 

This rule is a verbatim leprodaotion of rule (f/) of the First Sohodule to the 
English Arbitration Act, 1869, 52 and 53 Vie., c. 49. G 

Shall be examined on oath,” 

( 1 ) Witness not sworn—Acquiescence. ' 

(а) By not persisting at the time of examination in requiring that the ■witnes.s 

should be sworn, a party will be taken to have assented to the omission of 
the oath. Bidoat v. Pye, 1 B. & P. 91 ; Biggs v. Hansell, 16 O.B, 563. C-1 

(б) Even where the defendant objected that a witness tendered by the plaintiff 

could not be examined, as he had not been sworn before a judge, but, the 
objeotion being overruled by the arbitrator, afterwards called witnesses in 
answer who gave their testimony unsworn, he was taken not only to have 
waived any right to object, but to have acquiesced in the course pursued. 
Alim v. Francis, 9 Jur. 691=4 D. & L, 607, «. See Smith v. Sparmw, 
16 L.J Q.B. 139=4 D. & h. 604. B 

(3) DlSGTetioQ to examine on oath. 

If the submission run that the arbitrator “shall be at liberty, if he shall think 
fid, to examine the parties and their respective witnesses on oath,” it is 
left to the option of the arbitrator whether he will examine them on oath 
or not, although one of the parties require the witnesses to be sworn. 
Smith V. Gaff, UU. &W.26i, E 

Yin. The award to be made by the arbitrators or umpire shall be 
final and binding^ on the parties and the persons claiming under them 2 
respectively. % 

(NOTES). 

Corresponding English Law, 

This rule is a verbatim reproduction of rule (h) of the First Schedule to the 
English Arbitration Act, 1889, 52 and 53 Viet., o. 49. P‘ 

/. — “ Shall be final and binding , " 

(1) Award must be a final decision of all matters submitted. 

(а) The arbitrator must be careful to see that his award ia a final decision on all 

matters requiring his determination, Whitworth v. Eulse, L.R. 1 Ex. 251; 
Randall v, Randall, 7 East, 81 ; Samuel v. Cooper, 2 A. & S. 752. See 
Wright and Cromford Canal Co., In re, 1 Q.B, 98. Russell, 9th Ed,, 195. G 

(б) Hia failure to determine any of them may completely vitiate his award ; this 

would specially be the result where there is such a connection and inter- 
depeudenee between the various matters covered by the submission that 
the decision and disposition of some of them only, to the exclusion of 
others, would operate to produce injustice between the parties. But this 
principle has no applioatiou, if the submission can be construed to 
empower the arbitrator to make several awards. An award is none the 
' less final, though it does not execute itself or preclude all future contro- 
versies I if it leaves nothing to be dona but the performance of some 
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ministerial act, it is not faulty for want of such finality and certainty i 
the principle applicable is cerium est quod cerium reddi potest, {That is 
aufSoiently oartam which can be made certain). 14 O.L ?. 18S. H 

(c) The obligation so to decide on all matters depends upon the question 
whether the submission requires that all or only some of the matters in 
dispute are to be determined by him. The position is different where the 
arbitrator is empowered to make one or more awards at his disoretion. 
13 O.L J. 399. I 

{2} Iwafd reserving or delegating jadicial authority. 

(а) An arbitrator cannot in his award reserve either to bimself, or delegate to 

another, the power of performing in future any act of a jadicial nature 
respecting the matter submitted. Winch v. Sanders^ 2 Rolls, Kep. 214= 
Oco, Jao, 684 ; Selby v, Bussell, 12 Mod. 139« 5 

(б) His duty is to make a final and complete determination respecting them by 

his award, and it is a breach of that duty to leave anything to be 
determined hereafter. Russell. 9th Ed., p. 201, K 

(3) Reservation or delegation of ministerial act. 

Though the arbitrator cannot reserve a further judicial act to be done, he may- 
reserve a further ministerial Acb to be done either by himself or a stranger, 
at any time, even after the time limited for making the award has 
expired. Tfiorp v, GoZe, 2 O.M. & R, 367, L. 

(4<5) Reservation to arbitrator— Construction. 

A reservation to the arbitrator is gonetally construed to be judioial, Thus it has- 
been held, that if the arbitrators award that the defendant shall pay the 
plaintiff a sum certain, and in security for the payment shall execute such, 
a bond as they shall advise, the award is invalid. Russell, 9th Ed,, 203. M 

(6) Reservation to Stranger -Construction. 

So also a direction to execute such bond by way of security for the sum awarded, 
or such releases as a stranger shall advise, has been considered equally bad. 
(Ibid), ' : ■ ' % 

(7) Reservation to appoint Counsel to settle deeds. 

On a reference respecting the right to a certain house and premises, the award, 
which directed certain parties to execute to another party all such convey- 
ances, releases, and assurances, as might be necessary to pass their res- 
pective interests to him, was held void in loioi because it reserved to the 
arbitrator a power to appoint a counsel or aolioitor to settle the proper 
deeds. Tandy V. Tandp, 9 Dowl, 1044, 0 

(8-9) Awavd not deciding all matters referred. 

An award which leaves some of the questions undecided, or leaves it in doubt 
whether some of the questions have bean decided, cannot be maintained. 
Wahpfieldv. Llanelly By • and JQoch Go^., 11 Jur. 456==12 L.T. 509=13 
W.E. 823. . ' ■ ' P 

(10) Point for dsoision to be stated and brought to the notice of arbitrator. 

(a) In order to invalidate an award for not deciding a particular question, it must 
be established that the point was. specifically stated and brought to the 
notice of the arbitratora, 15 GrL.I. 860 ; see, also, Rees y. Waters, 16 M. 

& W. 263. • a 
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(ij An av/ard ■will noi; be set aside if the question undeciderl was not notified to 
the ssbitiatos as a ■mattes in difierence or the paitica showed by fehc-ir 
conduct that they did not mean him to decide it, M C-L.d. 183, 1 

(11) Ha decision as to mattep not brought to avbltpator’s notice. 

No objeetiou can be made to the award if the arbitrator dotermino all quastionn 
brought before his notice, though there are other matters within scope of 
the submission to which his attention has not been drawn. MiddUtm v. 
Weeli&t Oro. Jao. 200 ; JSlsom v. Solfe, 2 Smith 459, S 

(12) All disputes not specifically but substantially dealt with by award. 

(o) Where an arbitrator, to whom all matters in diffaronce in a cause are referred, 
professes by his award to deal with the whole matters, it is no objection 
that he omits specifically to dispose of one of the matters in difference, if 
it necessarily appears from the whole of the award that that matter was 
substantially disposed of. Biggs v, Bansell, 16 C.B, 562, T 

ib) An award need not in terms profess to bo made “ of and concerning the 
premises,” or formally express that the arbitrator adjudicates on every 
matter in difierenoe, if it appear on the face of the instrument that it is 
an sward on all the matters submitted. Brown and Croydon Canal Co., 
In re, 9 A. & E. 522=8 L.J. (N.S.) Q.B, 92. U 

(13) Award^shouM specifically find ail issues. 

(а) Where a cause in which there ate several issues is referred, and the costs of 

the cause are to abide the event of the award, the arbitrator must award 
specifically on each issue ; and an award that the plaintifi had good cause 
of action against the defendant, and that the defendant should pay to the 
plaintifi a certain sum, together with the costs of the action and of the 
reference, is bad. Bourhe v, Ll6yd, 10 M. & W, S50=»2 D. 452 =--12 L.J. 
Ex, 4. * ir 

(б) Where the whole ease has been submitted to the arbitration of a per.'^on, his 

duty is to decide the whole dispute substantially, be is not bound to write 
a judgment and give his finding on oaoh issue although he sets forth in the 
award all the issues seriatim. 14 Ind. Cas. 371. W 

(14) Incomplete award cannot be sustained. 

Whore the award leaves undecided one of the cardinal points in the controversy, 
the award is incomplete and cannot bo sustained. 13 O.L.J. 899, X 

(16) Omission to decide all raatters- Effect, 

An omission to deoide ail the matters referred to an arbitrator amounts to a 
mistake on his part and does not render the award a nullity, 6 8.L.R. 240.Y 

(16) Partnership disputed— Ho decision as to partnership. 

It being disputed whether A had been in partnership with B, and if so, whether 
and when it had been put an end to, an award that if a partnership over 
existed it was terminated by .consent on a certain day is not final. Bhear 
T. Harradine, 7 Ex. 269=21 L.?, Ex. X27; ^55 

(17) Award to release all aetions except certain bonds. 

But an award that one should release to the other all actions and debts except 
bonds made for the perfotmauoe of former awards, was held a good award, 
as amounting to an award that the bonds should stand iu full force, and 
not as excepting them from deoision, Sallows v. Girling, Cro. Jao. 277. A 
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(13) fiward Shat ail suits and actions should cease. 

So ajj award that all suits and actions should cease, aad that all matters should 
bs determined except that ooiioeruing a certain bond, which was to staud 
in full force, was held a sufficient determination ooncerniug all the contro- 
versies, and no disclaimer to meddle with any. Berru v. Pairing, Cro, 
Jac. 399. B 

(19) JLrbik’atoi? omitting to give diipectiona. 

i! the arbitrator omit to give the necessary directions to effectuate the objects lor 
which he is appointed, the award is not final, Joknmiv, Wilson, Willes, 
■248. , C .■ 

(20) Award falling to decide a point as being one of so substantial mevlts. 

An award cannot be sustained where the arbitrators failed to decide a point 
submitted to them on the ground that they thought that it had. no sub- 
stantial merits. (1912) M.W.N, 1076. D 

(21) Powei? of Court to uphold such award. 

A Oourt, which upheld such an award, justifying the same for the reason thatin 
its opinion also the point has no merits, acts without jarisdiotionand with 
material irregularity. (1912) M.W.N. 1076. E 

(22) Arbitrator must decide the question, but not direct a settiement. 

On a reference on the ordinary terms, the arbitrator must decide the very 
question submitted to him, and is not justified in lieu thereof in directing 
what seems to him an equitable arrangement on the whole. So, on a 
reference of all questions relating to an agreement for the sale of land, the 
sufficiency of the vendor’s title being disputed, an award that the purchaser 
shall taka a conveyance of the title with all its faults, receiving an 
indemnity, is invalid, ae not finally settling the question of title. Boss 
V. Boards, 8 A. «& E. 290==7 L.J. (N.8.) Q.B. 209. F 

(23) Award directing execution of mutual and general releases. 

If, on a submission of a cause and all matters in difference, the award order the 
defendant to pay the plaintiff a sum of money, and direct mutual and 
general releases to be executed, the award is final, although the arbitrator 
does not expressly adjudicate on some specifio questions raised before him. 
Birks V. Trippet, 1 Saund. 32; Wkarianv. King, 2 B. & Ad. 628=9 L.3. 
(O.S.) K.B. 271; Addisoji V. (Jra^, 2 Wiis. 293. G 

(21) Award of sum as balance due on banking account. 

Where the submission was of all matters in difference, an award that the defend- 
ant should pay to the plaintiffs a certain sum as the balance due on their 
banking account was held good ; for no other matter in difference shouldl 
be intended, unless the party seeMug to impeach the award could show 
that there was some other matter in difference between them, htgram v. 
Mihies, 8 East 445. Sea Wyatt v. Curnell, 1 Dowl. N.S. 327 ; Bay v. 
Bonnin, 3 Bing. N.O. 2,19 = 6 L.J, (N.8.) O.P. 1 ; Wynne v, Edwards, 12 
M. & W. 708=13 L.J. Ex. 222. Bussell, 9th Ed., 198. H 

(2,6) Prsaumptious in favoui' of award- 

The Courts are always inclined to support the validity of an award, and will 
make every reasonable intendment and presumption in favour of its being 
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a flaai, certain, and sufficient termination of the mattorg in dispute. Wood 
V. Griffith, 1 Swanat, 43 , Eawkins v. Colclough, 1 Burr, 274 ; Marrisoyi v, 
Oumick, 13 O.B. 399-21 L.J.0,P. 113 ; Cargev AitcMsoyi, 2 B. & 
G. 170 = 1 L.J. (O.B.) K.B. 252. KussoJl, 9th Ed., 198. I 

(26) Mattes' pi’esumed to be decided when award is silent. 

The award will he sustained although the arbitrator hag omitted in hia award to 
notice some claim put forward by a party, if, according to the fair inter- 
pretation of the award, it is to be presumed that the arbitrator has taken 
the claim into consideration in making his award, Qrap v, GweMiap, 
1 B. & A. 106 ; Craven v. Craven, 7 Taun, 644 ; Dunnw Warlters, 9 M. 
& W. 293 = 11' L.J. - Ex. 188 ; Perry v. Mitchell, 12 M, & W. 792 = 14 
L.J. Ex. 88 ; Jmell v. Christie, L.R, 2 C.P. 296 = 36 L.J.O.P. 168. J 

(27) Objection that award is nnreasonahle. 

The Court is always reluctant to entertain the objection that the award, as 
distinguished from the submission, is unreasonable. 14 C.L.J. 188. H 

(28) Jadicial notice of invalidity of award. 

The Court ought to take judicial notice of the invalidity of the award, notwith- 
standing that neither party has taken any objection thereto. IB A. 300 
(B.C.); 2 N.L.R. 81. ' L 

(29) Publication of award. 

An award is to be considered as published when the parlies have notice that it is 
ready for delivery on payment of the (charges. Musselbrook v. Dzmkin, 
9 Biug. 605 = 2 M. & Scott. 740=1 D.P.O. 722 = 2 L.J. C.P. 71 ; M’ Arthur 
v.lGampiell, 2 N. & M. 444 = 5 B, & Ad. 518 = 4 L.J. K.B, 25. M 

(30) Courts not to review awards upon merits. 

(а) The Courts will not review awards upon the merits, they will not constitute 

themselves as Courts of appeal to examine whether or not the conclusion 
at which the arbitrator arrived was sound, both in point of law and in 
point of fact. 15 C.L.J. 110. N 

(б) Where the award is good on the face of it, the parties cannot object to the 

arbitrator’s decision either upon law or fact, and {.he Courts will not 
ordinarily review his discretion, provided ho acts within his authority 
and behaves fairly to each party. Nor will they interfere with his 
judgment on mere ground of mistake. 14 0.0. 308, 0 

(31) Power of Court to interfere with award. 

Where ari arbitrator divides property in a particular miinner or in dividing it lays 
down certain directions or awards certain amounts to one party, his acts 
SIC well within his jurisdiction and the Court is not oompelent to interfere 
with the award on its merits. 15 Ind. Gas. 321. P 

(32) Power of Court to alter award. 

(fl) The Court has no power to alter or amend the award. Ball v. Aldersan, 2 
Bing. 476 ; Moore v. Butlin,! A. & E. 596. Q 

(5) It can only set it aside or remit it to the arbitrator. 

(33) Arbitrator authorized to effect partition neglecting to do bo. 

Where the arbitrator was authorized,. by the reference, to effect partition and he 
neglected to do so, his award ia bad for want of finality and should., eithror 
be set aside or remitted to the arbitrator, 6 B.L.B. I4fi. R 
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(M) E'w&vd spoil a money claim— Claim foi? damages. 

An award upon a' money claim does not change the nature of the claim, but only 
fixes the amount due, and unless the award is performed, an action may 
be brought to recover the amount fixed by the award ; but where the 
original claim is for damages, the award not only ascertains the amount 
of the damages, but creates a debt botwaeu the parties and extinguishes 
the original cause of action, even although the award has not been 
performed. ParJces v. Smith, 15 Q.B, 297 = 19 L.J.Q.B. 405 ; Commings 
V, Beard, L.E. 4 Q.B. 669=39 L.J.Q.B. 9 ; Gascoymv. Edwards, 1 Y. 
& J. 19. Russell, 9th Ed., 308. ' S 

(85) Award upon a judgment— Effect. 

If a judgment be referred with other matters, and an award be made, the judg- 
ment is not extinguished and null, so as tc malm seizing under it a 
trespass ; but an action may be brought for breach of the agreement to 
abide by the award or for maliciously seizing. Barry v. Grogan, 16 W. 
R. 727,.- T 

<36) Award as to validity of a patent—Subsequent infringement— Estoppel. 

(a) Where a question as to the validity and infringement of a patent was referred 
to arbitration, and the arbitrator found that the patent was not illegal and 
void, it was held that, in an aotion between the same parties for another 
infringement, the defendant was not estopped from again disputing the 
validity of the patent. Newall v. Elliott, 1 H. & 0. 797. TJ 

(ii) The ground of this decision was that the action was not in respect 
of the same matter upon which the arbitrator had made his award, and 
it was only by inference that the award could be made a decision upon 
the points in dispute in the action, whereas an estoppel must be certain 
and not matter of inference. Russell, p. 308. '■ Y 

1(37} AwaM as to construction of a contract. 

Where the parties to a contract referred the question of its construction to an 
arbitrator, it was held that bis award was conclusive evidence as to the 
construction in a subsequent action brought for other breaches of the 
same contract, Guernt v. Andouy, 62 L.J.Q.B. 633. W 

(38) Mo suit for any matter within scope of sabmission. 

After an award has been made, no aotion can be maintained for any matter in 
difforenoe within the scope of the submission which was not in fact brought 
before the arbitrator, nor can advantage ba taken of it in answer to a 
motion for an attachment. Dunnv, Murray, 9 B. & 0. 780 = 7 L.I. 
(O.S.) K.B. 390 ; Diaas v. Jay, 6 Bing, 519 = 8 LuT: (O.S.) G.P. 210. X 

(39) Award extinguishes claims embraced in the sabralssion, 

A valid award ordinarily operates to merge and extinguish all claims embraced 
in the submission, and after it, has been made, the submission and the 
award constitute the only basis by which the rights of the parties can be 
determined, and constitute a bar to any aotion on the original demand. 
5 S.L.R. 240 = 15 Ind. Gas. 819; 33 B. 881; 19 M. 290; 11 Bom, L.R. 20, Y 
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(40j iwaffi aotMHolisaiveon a rnattep not actually refepred. 

An award on a submission of all maUera in diffaronco is no bar feo tlic recovery 
of a (lainand which, though it existed as, a claim at fbe Hmo of tbe refer- 
once, wag not then a matter in diflerenoo and had not been referred to the 
arbitrator, Ravec v. Farmer, i T.R, HG : Goliohtlji v- 3cllicoe> i T.R. 
147 n.; Dptoi v, Upfon, 1 Dowl. 400, S 

(&) Nothing but the questions actually referred is concluded by an award, Thus 
a reference of the quantum of a demand does not waive any objection to 
the illegality ox it in an aotioii for tha sum awarded duo, and if the illega- 
lity is proved the award cannot ba enforced. Steers v. Lashley, 6 T.K. 61, A 

(41) &tbitratoi? cannot go beyond queafciona submitted. 

(а) An arbitrator eannot, however, go beyond the precise questions submitted ; it 

will not do for him to determine any claims or demands, Chough existing 
between the parties to the submission, save only those which they have 
agreed that ha shall decide. The submission furnishes the source arfd 
presoribaa the limits of the authority of the arbitrator. The arbitrator is 
inflexibly limited to a decision of the particular matters submitted ; he 
cannot take upon himself an authority which the submission does not 
confer. 15 O.L.J. 110. B 

(б) Where tho matter in controversy submitted to the arbitrator was whether 

theplaintili hud a right of way over a specified strip of land, and not 
whether the plaintiff should have access to a particular part of the village 
across the land of the defendant, the arbitrator was bound to base his 
decision upon an investigation of tha first question, and he had no author- 
ity to lay out a new path on a piece of land over which neither patty 
alleged a right of way. 15 O.Ii.J, 110. C 

(42) ConcluBlve effect of award in ovidence. 

The efiect of an award in evidence ns botwoen-the parties is most conclusive, and 
while unimpeachod precludes other evidence being given to contradict 
it, Whitehead V, Taitersall, 1 A, & B, 491. D 

(43) Ejectment—Award uespeoting title— Evidence. 

In ejectment a previous award between the same parties, respecting the title to 
the laud, is conclusive evidence of the right. Doed. Morris v, Rosser, 3 
: , East 15. . . .fi 

(44) Winding up a pavtaetship -Liability of a party to account for items omitted. 

On a reference of all matters in difierenoe, for tha purpose of winding up tha 
afiairs of a partnership, and dividing the capital, an item in the account 
of good debts owing to the partnership was accidentally omitted, and the 
award was made on the basis of that account, directing one of the partners 
to receive the good debts ; the court of equity, to prevent the omission 
from being prejudicial to the intereats of those entitled to the fund, direct- 
ed the appointed partner, to aooount for what ha had received of the good 
debts beyond the amount estimated in the award. Spencer v, Spencer, 2 
Y, & J. 249. ' F 
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1. ~“ Shall be final and binding ’^—iConcluded'h 
(- 15 ) Reference of disposes between two firms -Scope of .the enquiry. 

(а) Where She arbitrators have to adjudicato on disputes betvfean two firms, they 

must parfoL’CQ enquire who the partners are, to discover, whether they have 
jarisdioliion, whom they must serve with notices of their meetings, and the 
scope of their inquiry. 4 S.L.R. 196. G 

(б) Their deeisiou, laowover, as to tho liability of any individual as a partner of 

ij the firm, being a decision on a question of their own jurisdiction, is not 

final, and can bo raised as an objection to the filing of the award. 4 S.L. 
B.',i96. ■ ' •■■■■■ '-ff 

(46) One of the parties a firm- Finding whether a person is a member , of the firm 
. -“Finality, 

The finding of the arbitrators on the question whether a person was a member of 
the firm who were a patty to the reference is not a finding which the patties 
have bound themselves to accept ; it involves the issue whether they bound 
themselves to accept any finding at all, and it is not, therefore, final and 
is open to correction. 6 S.L.R. 127. I 

(47) One award in respect of disputes pertaining to several contracts. 

(а) Whore disputes pertaining to several contracts, involving questions common 

to all of them, arc referred by one submission and one award is made in 
respect thereof, the award is not thereby rendered invalid. 4 S.L.R, 196, J 

(б) Where, after the amount due to the firm Q by the firm B was paid to thena by 

their guarantee broker in his capacity as’suoh broker, the firm G has obtain- 
ed an award against the firm B for the amount due to them, the award was 
not invalid on the ground that they had already received payment from 
their guarantee broker, as they would be bound to account to the guarantee- 
broker for all sums recovered under the award. Nor could the award be 
rendered invalid on the ground that the guarantee-broker was a partner of 
the firm B. 4 S.L.R. 196, K 

(48) Essentials to deprive an award of its effect. 

In order to deprive an award of its binding effect, it is not enough that it was 
not enforced or that even both parties objected to it, but theta must 
be positive ovidanoo that both parties agreed that the former state of things 
should be restored. 5 S.L.R. 240. , L 

2. —“ On the patties claiming under them,” 

(1) Award binds only parties. 

(а) An award can only bind the parties to the arbitration, 14 O.L.J. 188. M 

(б) A valid award on a voluntary reference is a final and oouolueive judgment, as 

between the parties, respecting all the matters referred by the submission. 
It binds the rights of the parties for all time without appeal both as to 
fact and law. Hodghinson v. Mrnie, 3 O.B.N.B* 189 = 27 L.J.O.P. 66; 
Keighley, Maxsted d‘ Co,, In re, (1893) 1 Q.B. at p. 409, per Lord Eshere, 
M.B.; Caledonian Rail, v. Turcan, (1898) A.C. 256 = 67 L.J.P.O. 69 
Russell, 9th Ed., 307. N 

' (2) Award has no force between strangers. 

(a) It is only as regards the parties 'to the submission, or those claiming under 
them, that an award has any force at all. Evans v. Rees, 30 A, & B. 151 ; 
Lady Wemnanv, Macleensie, 5E. & B. 447 = 25 L.J.Q.B. 44. 0 

14 ' ' 
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On the parties. ...claiming undler tbetn^’-~[CQntim.(m). 

{h) The authority of the arbitrators is directly created, and strictly limited, by 
the oontraot containing the submission, and they have no jurisdiction 
over any person viho is not a patty to the contract. 19 loci. Caa. 363. ? 
(e) Where one of the parties to the dispute to ho referred to arbitration is a firm, 

it is not open to the other patty to proceed to arbitration against either the 

firm, or its members individually, 19 Ind. Oas. 303. Q 

{d) la the latter case, it is competent for the arbitrators to decide whether a 
particular individual is or is not a member of the firm and to pa.s3 an award 
in regard to him accordingly. But the decision of the question v/ould not 
be final, and is open to correction by the Court. 19 Ind. Gas. 363- B 
(e) In the former case, however, the arbitrators have no jurisdiotion to determine 
the question of partnership and liability of the individual members of the 
firm. Any person alleged to be a partner may appear and deny his partner- 
ship, and if there are any persons who admit their liability as members of 
the firm, the arbitrators oan note the protest of the objector and proceed 
with the referenoe as against the firm, leaving the question of the objector’s 
personal liability to be determined by a competent Court in execution pro- 
oeediags or by separata suit. 19 Ind. Oas. 363. S 

if) When an award has been given against a firm, and an application is made to 
file the award in Court, an objection by a person that he is not a partner 
to the firm and not bound by the award, raises que-stions altogether outside 
the award. The que.sfcian whether execution can issue under such award, 
against a particular person is ono that must be determined in execution 
proceedings, or in an appropriate suit. 19 Ind, Oas. 363. T 

(3) Hefereuce by widow iu^ possession of husband’s estate— Whether binding on 
peverBioneFS who are no parties. 

Defendants, alleging that they were entitled to the estate left by the last male 
owner who had died joint with them, instituted a suit against his widows 
who had taken possession thereof, and a submission to arbitration was 
made of the matters in dispute. The plaintiffs’ mother was also a party 
to the arbitration. An award was made therein, whereby one of the 
widows was given some villages absolutely, and the remaining villages 
were left in the possession of the two widows for their lives with a right 
of reversion to the defendants upon their deaths, and the defendants were 
declared to have beep joint with the last owner, k decree followed upon 
the award. In a suit by tbe daughter’.s sons for a declaration that their 
grandfather was .separate and that the award and the decree were not 
binding on them, held, that the award was really a compromise) and, 
the widows not having properly represented the estate, the plaintiffs who 
were no parties either to the award or the decree were not bound by the 
same. 9 a.L.J. 778= 14 Ind. Oas. 125, O' 

(4) lasigeunetit of contingent Fight undley awavd pending referenoe. 

If a party, pending a reference, assign his contingent right under the award, and 
after a,n award in his favour receive the sum awarded from his opponent, 
an action for money had and received will lie against him at the suit of 
the person to whom he has assigned his claim ; and if the one who has 
parted with his interest pay the arbitrator’s charges on taking \ip the 
award, and reoeive from the party against whom tbe award has been made 
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2,— “ Oa the parties, . claiming under them {Concluded], 

not only the sum awarded, but also that amount of the costs of the award 
for which the latter is made liable, the amount of the costs so paid over, as 
well as the sum awarded, may be recovered by the assignee in tba same 
action. Smith v. Jones, 1 Dowl. N.8. 526. ¥ 

IX. The eosfe of the reference and award ^ shall be in the discretion 
of the arbitrators or umpire,, who may direct to and by whom, and in 
what manner, those costs or any part thereof shall be paid, and may tax 
or settle the amount of costs to be so paid or any part thereof, and may 
award costs to be paid as between solicitor and client. 

(NOTES). 

Ooriesponding English Law. 

This rule is a verbatim reproduction of rule (i) of the First Schedule to the 
English jSirbitration Act, 1889, 62 and 53 Vic., o. 49. W 

1.—" Cost of the reference and award,” 

(1) What are costs of reference. 

(a) Ordinarily, the escpensa incurred by the patties of the whole inquiry before 
the arbitrator, whether with respect to the matters in the cause or the 
matters out of it, are oo.sts of the reference. They include the costs of 
witnesses and the costs of a brief in the cause referred, prepared after the 
reference for the purposes of the arbitration. Russell, 9th Ed., p. 235. X 

(h) This is the case even if the arbitrator expressly find that there are no matters 
in difference except in the cause. Broion v. Nelson, 18 M. & W. 397? 
lJUinfi v. Evans, M’Clel. 12. Y 

(2) What are costs of award. 

The costs oi the award are the amount of the arbitrator’s charges, which are 
usually paid to him when the award is taken up. As between the parties, 
if the arbitrator’s demand he excessive, the costs of the award are such 
amount only as on taxation the master doemrt the arbitrator entitled to 
have claimed. BfasUr v. Bryant, 2 Dowl. 600 ; Dossett v. Gingell, 2 M. 
& G.870 = 10 L.J.O.P. 183, ’ Z 

(S) Costs of preparing submission after stay. 

Where, on an action being stayed, as being contrary to an agreement to refer, 
the parties then prepared and exeonted a further submission, under which 
the arbitration took place, it was held- that the costs of and incidental to 
the further submission were part of the costs of the reference. Autoihrep- 
tic, dc,„ Co., In re, 21 Q.B.D. 182 ; 57 L.J.Q.B, 48S. A 

(4) Costs of employing an accountant. 

The costs of an aocountant employed by the arbitrator, by consent of parties, to 
examine the defendant’s books, and of the attendance of the piaintifi's 
solicitor with the accountant, may bo costs of tho reference. BawMns v, 
Rigby, 29 L.J.O.P. 228«8 C,B.N.S. 27,1. B 

{6} Arbitrator’s charges whether subject to taxation. 

(ft) Under this clause the arbitrator has power to specify in his q,w.ard the 
amount of the costs of the award, and if he does so bis charges are not 
subject to taxation. Stephens Oo. and Liverpool, do. Insurance Go,, In 
ve, 36 Sol. J. 464. G 


108 


STATUTE liAW re ABBTTBA2IQN ISI BEITISH INDIA. [PaET 

[1st Sch. 


l.-^‘^Cosi Of the reference and award ^’■^{Contitmedh ■ 

■ b) But if be does not iSs the amoiTst in the award itself, his (;IifM?K 0 G are habis lo 
t.iS'ition just as they were before the pass ing of this Pr coble and 

Rdbhnon, hi re, (1893) 2 Q.B. 602. ® 

(6) iwai’d to fix amoast of costs. ' ■ 

If no contrary stipulation is inserted in the submission, an arbitrator has power 
to fls the Ftmount of his own obrarges provided he does so iu and as -part of 
his award, in which case they cannot bo taxed. If the reference is to two 
arbitrators aaci an umpire, and the latter fixes the costs of the award and 
names a sum to cover the costs of the umpire and arbitrators, the award 
may be remitted to him to state how much of the sum fixed is for the 
umpire and how much for the arbitrators, .Be Qilhert & Wright, 20 
Times Rep. 164. E 

(7) Costa of umpire. 

When an award is made by an umpire on the disagreement of the arbitrators, oc 
on their failing to award, the fees due to the arbitrators are i)art of the 
costs of the umpire. .Hfiiisow v. Ac/rj'oyd, 20 L J.Q.B. 193. F 

(8) Award should separate anapire’B charges from aPbitration charges. 

An umpire should, in his award, .separate the sum which he awards to himself 
for his charges, from the sum which ha awards to the arbitrators for the.ir 
charges. Gilbert and Wright, In re, 68 J.P. 143. CS- 

(9) Arbitrator should give some direction as to costs. 

When the costs of the cause, or of the reference or award, are stated by the 
submission to be in the discretion of tho arbitrator, he should give some 
direction respecting them, as otherwise tho Court may say that the award 
is not final. Morgans. Smith, 9 U, Bnci W. 427 = 11 L.J. Ex. 379; 
Richardson V, Worsleii,^!^^, 613== 19 L.J, Ex, 317 ; Williams v, Wilson, 
9 Ex. 90 = 23 L.J. Ex. 17. H 

(10) Arbitrator’s charges usually notified. 

The arbitrator usually notifies to tho parties the amount of bis ohargos, and 
takes oars to have them paid before ha delivers up his award. Roberts v. 
Eberhardt, 28 L.J.C.P. at p. 78. I 

ni) Power to direct coats of award. 

A reference by agreement giving power over the oost.s of tho raforenof3 gives 
authority to direct as to the costs of tho award. Walker and Brown, 
In re, 9 Q.B.D. 434 = 51 L.J.Q.B. 424. 2 

(12) lwai?d[ failing to deal with qaestion. 

Where there is a reference under the submission of tho parties, and the costs arc 
left to the discretion of the arbitrator, but ha f^ils to deal with them in 
his award, the Ooutb will refer back the matter to the arbitrator to enable 
him to deal with the coats, Warburg and Co, v. Mckerrow and Co., 90 
L.T. 644. K 

(13) Order of reference providing that costs shall abide the event—DlBcrefeion of 
arbitvator. 

Instead of leaving the costa in the disocetion of the arbitrator, the order of refer- 
enoe may provide that (hey shall abide (he event, in which oasa the arbitra- 
tor has no control over the costs, and the award should be silent respecting 
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Cost of the reference end award "—{Concluded). 
them. It. ia an exosss of anthosUy on his part to determine their amount. 
K-mdrich v. Davies, 5 Dowl. 693 ; CocMurn v. Newton, 10 L.J.O.P. 
207 = 9 Dowl. 676. L 

(14) Co8ts---Scale. 

TliQ costa are taxed usually as between party and party. Eccles v. Blachhurn 
Oojporoiion, 30 L.J. Ex. 358* M 

(15) SubmiasSon made before Act—Costs. 

The Act is to apply to any “ arbitration ” commenced after the commencement 
of this Act under an agreement made before the commencement. This 
provision as to costa is deemed to be inolnded in enbmiasions mads before 
the Act. Wiliiams and Stepney, In ret (1891) 2 Q.B. 257 = 60 L.J.Q.B. 
636. ' 1 

THE SECOND SCHEDULE. 

{See section IS.) 

FORM I. 

Submission to single arbitrator. 

In the matter of the Indian Arbitration Act, 1899 
Whereas rlid'jrences have arisen and are still subsisting between A.B. of 
and 0. D. of concerning ; 

Now we, the said A. B. and C. D., do hereby agree to refer the said matters in 
difierenoa to the award of X. Y. 

[Signed) A.B, 

Dated the , 189 . 0. D, 

FORM II. 

Submission of particular dispute to single arbitrator. 

In the matter of the Indian Arbitration Act, 1899 : — 

Whereas difierenoes have arisen and are still subsisting between A. B. of 
and 0. D. of concerning ; 

Now we, the said A. B. and C. D., do hereby agree to refer the said matters in 
difference to the award of X, Y. 

{Signed) A. B. 

Dated the , 189 . ’ 0. D. 

FORM III. 

Appointment of single arbitrator under agreement to refer future differences to 
arbitration. 

In the matter of the Indian Arbitration Act, 1899 ; — 

Whereas, by an agreement in writing, dated the day of , 18 , 

and made between A. B. of’ and G. D. of , it is provided that differences 

arising between the part ies thereto shall be referred to an arbitrator as therein mentioned ; 

And whereas differences within the meaning of the said provision have arisen and 
arc still Bub.iisting betwjen the saidiparties coaoerning ; 

Now we, th.s said parties, A. B. and 0. D., do hereby refer the said matters in 
difference to the award of X, Y. ; 


Dated the 


{Signed) A. B» 
0. D. 
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FORM IV. 

Enlargemnt of time by arbitrator by mdorsemeni on submission. 

In the Ma’tfcec of the ladiiaa Arbitration Act, 1899, and an arbitration betwasn A.B. 
tii and 0. D. of 

I hereby enlarge the time of making my award in respect of the matters in differ- 
eneo sefszi’ed to me by the within [or above) submission until the day of 1,89 . 

(Signed) X, Y., 

Baud the , 189 . Arbitrator, 

FORM V. 

Special case. 

In the matter of the Indian Arbitration Act, 1899, and an arbitration between A. 
B. of and 0. D. of 

The following special oaseis, pursuant to the provisions of section 10, clause (6),. 
of the said Act, stated for the opinion of the * : — ’ 

(Here state the facisxoncisely in numbered paragraphs,) 

The questions of law for the opinion of the said Court are 

First, whether 

Secondly, whether 

(Signed) X, Y„ 

Baled the , 189 . Arbitrator, 

FORM VI. 

Avmrd. 

In the matter of the Indian Arbitration Act, 1899, and an arbitration between A.B.. 
of andO.D, of 

Whereas in pursuance of an agreement in writing dated the day of 

, 189 , and made between A.B. of and O.D. of 

, the said A.B. and C.D. have referred to me, X. Y., the matters in difference' 
between them concerning (or as the case may be ) ; 

Now I, the said X. Y., having duly oonsidored the matters submitted to me, do- 
hereby make my award as follows 
I award — 

{1) that 

(2) that 

(Signed) X. Y., 

Dated the ,189 . Arbitrator, 


Here sleoify the Court. 
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Provisions of tho Code of Civil Prooedure, 1908, dealing with arhitration, 

CIVIL PROCEDURE CODE, 1908. 

(ACT V OIT 1908.) 


Acbitratiori, 


Akbiteation. 

89. (1) Save in so far as is otherwise provided by the Indian 
Arbitration Act, 1899, or by any other law for the 
time being in force l, ail references to arbitration 
whether by an order in a suit or otherwise, and all proceedings thereunder, 
shall be governed by the provisions contained in the Second Schedule. 

(2) The provisions of the Second Schedule shall nob affect any 
arbitration pending at the commencement of this Code, but shall apply to 
any arbitration after that date under any agreement or reference made 
before the oommenoement of this Code. 

(NOTE). 

I,—** Any other law for the time being ia force.” 

IpplicaWlity to O.XXIII, r. 3. 

The words ” any other law for the time being in force” in this section are applio* 
able to 0. XXIII, r. 3 of the Code. 15 Bom. L.R. 340. See 23 O.L.J. 
482. ^ £, 

Special Case. 

Power to state Where any persons agree in writing to state a 

case for opinion of case for tho opinion of the Court, then the Court shall 
try and determine the same in the manner prescribed. 


Court, 


Appeals peom Ordess. 

105, (1) An appeal shall lie from the following orders, and save 
as otherwise expressly provided in the body of this 
appeaufea!°™'^^^°^ being in force from 

no other orders : — 

(a) an order superseding an arbitration where the award has 
not been completed within the period allowed by'the 
Court ; 

(&) an order on an award stated in the form of a special case ; 

(c) ^ an order modifying or correcting an award ; 

(d) 2 an order filing or refusing to file an agreement to refer 

to arbitration ; 
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(e) aa ordai: staying or refusing to stay a suit where there is 
an agreement to refer to arbitration ; 

(/]B an order filing or refusing to file an award in an arbitra,- 
tion without the intarvenfeion of the Court ; i 
(2) ^ No appeal shall lie from any order passed in appeal under 
this section. 


(NOTES). 

Clause {c),** 

Oi'dfis; aiodifsflng award h&w fas? appealable. 

The provision in oL (c?) of sub-S, }1) of S. 104 of iibeOnda that an appeal shall lie 
from an order modifying or correcting an award, does not confer an un- 
restcioled right of appeal ; and when an order has been made modifying an 
award, the validity of the whole award cannot be called in question in an 
appeal preferred against that order, but the appeal is allowed against the 
order only in so far as it modified the award. 15 Ind. Gas, 519. B 

2, ^“ Clause {du” 

Ippeal against order rejecting application for reference. 

Where an application for reference to arbitration is made in a pending case, and 
the Court, finding one of the defendants unwilling to have the case sent to 
arbitrators, rejects the applieafion, despite the plaintiff’s readiness to dis- 
oh.arge the unwilling defendant from the array of parties, no appeal 
lies from such an order of rejection, 27 Ind. Gas. 721. C 

3. — Clause (/).” 

(1) Jippeal from an order filing or refasing to fiile an award. 

(а) Under S. 104 (/), Civ. Pro. Code, an appeal is allowed only from an order filing 

or refusing to file an award in an arbitration without Hu intervention of 
the Court. These words refer to those ptooeediiiga only which are taken 
under paras. 20 and 21, Boh. II of the Code, and 8. 104 {/) does not apply 
to cases falling under paras. 17—19 of the second schedule. 9 P.R. 
1913 = 16 Ind. Gas. 996 = 248 P.L.R. 3913. B 

(б) An appeal lies against an order filing an aw-ard made upon an arbitration 

without the intervention of the Court, even after a decree is passed upon 
the award. 18 0.W,N. 381 = 22 Ind. Gas. 391. S 

(2) Arbitration to divide family property— Award of extra amount foi* marriage 

expeaseS'-'AppeaK, 

Disputes arose among the parties and they were referred to arbitration without 
the intervention of the Court. The arbitrator was required among other 
matters to ascertain what was the divisible property of the family and to 
divide it up. In doing so he awarded to one D an unmarried member of 
the family an extra sum equivalent to what had been spent in marriages 
of otht r members. He was also required to decide .about the appellant’s 

right of residence in tbe family house. There wore other matters about 

certain expenses referred to Him which, were withdrawn by the pasties. 
The arbitrator gave aa award deciding' all que-sbions except tbe last two. 
He stated that the appellant and other members of the family had agreed 
that the lady would be allowed to live in a certain house and ho therefore 
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3. Ciause (fi **— (Concluded). 

did not think it neoessdty to give any daoision upon the 'question. He 
fufbhei; stated that, as he was asked not to decide the question about 
expanses by all the parties, ha did nob deoide it. The Court below passed 
a decree in aooordanee with the award. Held, the order being one fliing 
an award in an arbitration without the intervention of the Court, '"'an appeal 
lay against it. 

Held also, that the arbitrator was justified in awarding D an extra sum equiva- 
lent to what has been spent m marriages of otfa ermembera. 

Held also, that the agreement of the patties whereby the appellant was I'given a 
right to reside in the lamily house did not absolve the arbitrator ■from 


deciding the question. 14 A.L. J. 482, F 

(3) Appeal agamat an o«?der to record an award. 

No appeal lias against an order to record an award made by arbitrators. 290. 
167 ; I Patna Law Journal 90. G 

4.—** No appeal shall lie — section.** 

N.B, — See notes under rules 16, 17, 21, Sofa. IT, infra, ' H 

THE SECOND SCHEDULE i. 

Arbitration. 

Arbitration in suits, ' 


1. (1) Where in any suit 2 all the parties interested 3 agree ^ 
that any matter in differenoa ^ between them shall 
Patties ^to suit be referred to arbitration they may at any time 
S beioro judgment is pronounced, apply to the Court 3 

for an order of reference. 

(2) Every such application shall be in writing 9 and shall state the 
matter sought to be referred. 

(NOTES). 

1.—*^ The Second Schedule.*’ 

(1) Old let. . 

'The second schedule to the present Civil Procedure Code corresponds to Ss. 506 
to 526 of the old Code, Act XIV of 1882, r. 3, corresponding to S. 506. I 

(2) Analysis of Schedule II. 

(a) The firsi; sixteen of the second Schedule of *<he Civil Procedure Code clauses 
exhaust the whole process of arbitration after the suit has been instituted 
and the parties desired to submit their differences to arbitration under the 
control of the Court. The Court under those sixteen clauses controls 
completely the whole course of the teferonoa, indeed the reference is its 
own, and its Jurisdiction is never at any time ousted until a good award has 
been matlOi, In the event of an award having been made, but being set 
aside for any reason, the Court immediately resumes its jurisdiction and 
completes the trial of the action, The next class of oases provided for in 
the second Schedule are those in which persons who have not instituted 
any legal proceedings desire to submit any difierenoe between them to 
15 
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“ The Second Schedule * ’—"{Continued). 

afbitmiion. Having agreed to do so either party may then bring the 
agreement into Court, and, if resisted by the other party, his application 
to have the agreement filed and further action taken upon it will bo treat- 
ed as a suit. Thereafter, again the Court immediately assumes and 
retains control of the subsequent arbitration proceedings. The third and 
the last case provided for in the second Schedule is where the parties who 
have not come into Court have not only agreed to refer matters in difier- 
enoe between them to arbitration, but have obtained an award. Here 
again the party desiring to enforce the award may bring it into Court and 
upon proper proceedings obtain a decree in conformity with it. There 
remains only one single ol. 18 which is of an eSoeptional character, and 
virtually re-enaots a portion of S. 21 of the Specific Relief Act, which is 
declared to have no applicability to any arbitration proceeding provided 
^ for in the second Schedule. That clause, which is also to bo found almost 
in totidem verbis in S. 19 of the Arbitration Act, provides for a special class 
of oases in which, after parties have agreed to submit matters in differ- 
euca between them to arbitration, one of them in violation of auoh agree- 
ment institutes a suit in respect of any or all of those matters. Then the 
other party may set up in bar of the .suit the agreement to submit to 
arbitration. 16 Bom. L.R. 653 (656-7). J 

{&) This schedule deals with arbitrations under three heads : — 

I. Where tbs parties to a litigation desire to refer to arbitration any matter in 
diferonoQ between them in the suit. In that oase all proceedings from - 
first to last are under the supervision of the Court, 
n. Where parties without having recourse to litigation agree *to refer their 
difierenoes to arbitration and it is desired that the agreement of reference 
should have the .sanction of the Court, In that ease all further prooeeding.s 
are under the supervision of the Court. 

Ill, Where the agreement of reference is made and the arbitration itself takes 
place without the intervention of the Court and the assistance of the 
Court is only sought in order to give effect to the award. 29 0. 167 (182) 
{P.G,)»6 0.W.N. 236 = 29 I.A. 01, K 

Rules 1 to 16 enntcmplate a reference to arbitration in a pending suit through 
the intervention of the Court. 1.0 Bom. L.R. 3d0 ; 27 A. 53 = 1 A.L J. 308 ; 
80 G. 218. L 

The rest of the rules except rule 18 contemplate an agreement to refer to 
arbir, ration and a reference to arbitration when there is no suit pending 
between the parties. 

Rule 18 provides for stay of a suit by a party to an agreement to refer to arbi- 
tration. 15 Bom. L.R. 340= 19 Ind. Cas. 786 = 37 B. 639. M 

la oases falling under Head I, the agreement to refer and the application to the 
Court founded upon it must have the ooucurrenoa of all parties oonceroed 
and the actual reference is the order of the Court. So that no question 
can arise as to the irregularity of the proceedings up to th.at point. 29 0. 
167 (183). U 

In oases falling under Heads II and III, proaeadings described as a suit and 
registered as such must be taken in order to bring the matter-- the agree- 
ment to refer or the award as the oase may be— under tho oogninanoe of 
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the Court. That is or may be a litigious proceeding— oausa may faa sbowa 
against the application — and it would seem that the order made thereon 


is a decree within the meaning of that expression, as defined in the Civil 
Procedure Code. 29 0.167 (183). © 

^3} Schedule not applicabie to 

(i) Rent suits. 16 W.E. 160; 6 G. 231, contra, 2 A. 119. B 

{it) Proceedings under the Arbitration Act, 1899, 29 0. 793. Q 

iiii) Proceedings in insolvency under the provisions of the Punjab Laws Aot, 
88P.R. 1887. R 

[iv) The second schedule to the Civil Prooedure Coda does not apply to or oontem- 
plats a reference to arbitration by parties to a suit which is pending, 
outside of the suit and without the intervention of the Court. 15 Bora. 
L.R.340=»19Ind.Ca8. 786=37 B. 639. g 

(A) Analogous Law. 

Compare Rule 1 with 

(i) Ss. 152, 215 of the Indian Companies Aot VII of 1913. T 

(ii) S- 127 of the Punjab Land Revenue Aot XVII of 1887, C 

(Hi) S. 203 of the N.W.P, and Oudh Land Revenue Aot, 1901. Y 

(iv) S. 16 of the Religious Endowment Aot, XX of 1863, W 

(v) S. 160 of the Bombay Listriot Municipal Aot (Bom, Aot III of 1901). X 


2.—‘’ la any suit,” 

(1) Reference by Tahsildar in a mutation case. 

In a mutation case, the parties made an application to the Tabsildar, who was a 
Magistrate of second class, stating that they would be bound by the 
award of one P. Tlia Tahsildar made a reference to arbitration. Held, 
that the Tahsildar had no power to make the reference, and the awatdi 
not having boon made on private reference, was ultra vires, 7 A.L„T. 69 = 
5 Ind. Gas. 5J9. Y 

(2) Application for mutation of names— Reference to arbitration— Salt in Givli 
Court based on title. 

Where an Assistant Collector, either at the request, or by the consent of the 
parties before him, refers a dispute relating to mutation of names to three 
arbitrators, and in accordance with the award of the majority rejects the 
application, that a subsequent suit based on title is not excluded from 
the jurisdiction of the ordinary Civil Courts, nor does the oonsent of the 
plaintiff to such reference to arbitration which is within the four corners 
of the Land Revenue Act operate as an ouster of the jurisdiotian of the 
Civil Courts. 14 A.L.J. 85. Z 

3.—” All the parties interested.” 

(1) Conditions for a valid xeference. 

(i) All the parties to the suit must desire a reference. 

(ii) They must all apply to the Court for an order of reference, 

(Hi) They must apply either in person or by their respective pleaders specially 
authorized in writing, and 

(iv) The application must be in writing and state the particular matter sought to 
be referred. 23 B. 629, I 
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ah the parties interested (Oo«^m^edl, 
f a«lles to haire powef ia reiation to sabjecfc' wattes? of refeifesieW 
Ospacity to make a Babmiasion ia co-extenaive with oapacity to contmot ; every 
person capable of entering into a pontrabt may be a party to a aubmission ; 
conversely, he who cannot oontrnot cannot make a submission ; and, as a 
necessary corollary, in the case of persons whose capacity to eontraofc is 

, scstrictedi the power of making a submission is, in the same inannoc and 

to the same extent, limited. Consequently, if parties enter into a snb- 
mission ooncarning a subjeot-matter over which one of them has no 
authority or only a restricted power of disposition, an award ordering such 
party to do that which he cannot lawfully do. will be of no legal efieot 
whatever. 21 C.L.J. 273 = 19 O.W.N. 948 = 28 Ind, Cas. 557. . IS 

^Y'Bx parte defendants notninaily on record need not join in the reference. 

(a) It is not necessary that all the parties to a suit or proceeding should, in order 
to give jurisdiction to arbitrators or to render their award valid and bind- 
ing, join in reference to arbitration. It is necessary that the parties 

, interested should join in the reference, and it is immaterial that the eic 

parte defendants nominally on the record and who have no interest in the 
subjeot-matter do not join in the reference by the other parties to the suit, 

14 Ind; Gas. 562 ; 24 A. 229 = 22 A.W.N. 19. * 0 

{b) 8?h6 words “all the parties to the suit” in S. 506, Oiv. Pro, Oodo, 1882, 

refer to the succeeding words, “and any matter in difference between them 
in the suit.” 24 A. 229 = 22 A.W.N. 19. » 

(o) A suit was brought against several persons, one of whom was a minor. An 
official of the Court was appointed guardian ad litem for the minor 
defendant, but he did not put in an appearance. The parties, with the 
exception of the said minor, applied to the Couit to refer the matters in 
dispute to arbitration. The reference was made and an award was given 
by the arbitrators, whereby the minor was exempted from the plaintiff’s 
claim. Objectioua being taken to the award, held that the minor, not 
having put in an appearance, nor oontosted the suit, was not a person 
interested in the matters which were referred to arbitration, within 
the meaning of S. 1, Sob, II of the Code, and his nob joining in the 
reference did not invalidate it. 7 A.L.J. 807 = 7 Ind. Gas. 68 = 32 A. 657. B 

(3) Sait for partition— Widow in posaoasion if necessary party for a reference, 

A Hindu widow in possession of property in lieu of maintenaueo ia nob a 
necessary party to a suit for partition instituted the male members 
of the family. Where therefore a suit for partition, in which such a 
widow is a defendant, is referred to arbitration without the widow joining 
in the reference, the award ia a valid and legal award. 11 A.L.J. 66 = 

15 Ind. Gas. 609 = 35 A. 107. F 

{4} Interest relates to the time when the reference is made. 

The question whether a party is interested or not in a referauce to arbitration 
depends upon bis position at the time whoa the reference is made. 
8 A.LJ, 645. G 

(g) Reference not joined in by all parties, legality of. 

' A reference to arbitration on petition not joined in by all the parties to a suit ia 
illegal. 26M. 47, H 
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f5-a) EsfeeeHc© by only some of the parties — Ohjeotloo as to Bon-JolodeJ?, 'sraiir©? 

'■of.' , 

Wharo the plaintiff and soma of the defendants joined in a petition for reference 
to arbiferation without making the other defendants parties, and at no 
stage before the Court any objection was taken upon the ground of non- 
joinder. 

Beld, that the referenoe to arbitration was not bad by reason of non- joinder, for, 
applying the principle set forth in r. 13 of O, I of the Oiv. Pro, Code, the 
right to object upon that ground was waived. 23 Ind. Cas, 862. I 

(6) leference by some not binding on others. 

(ft) A referenoe by some of the parties is not binding on the others. 7 A.W.N. 

21^1 11 0. 37. J 

(6) Persons who are no parties to the reference will be bound by it if they subse- 
quently ratify it, 109 P.R. 1883, K 

(7) Sabmission by plaintiff and one defendant— Another defendant’s signatuire 
obtained later— Effect. 

A sued his brothers B and 0 for partition, and D and E, the minor sons of B, 
and M, mother of plaintiff, were also defendants. On the 6tb April, 1908, 
during the pendency of the suit, A and B executed a muohilika whereby 
they agreed out of Court to refer their dispute to five arbitrators. 0 signed 
the muchilika later. On the next day A withdrew itom the submission, A 
petition was subsequently put in on behalf of B, 0, D and B under Bs- 375 
and 523 of the Code of 1882, praying that the matter may be referred to 
arbitrators as originally agreed. A opposed this petition on the grounds 
that (i) 0 did not sign ^the reference along with A and B ; (ii) the other 
defendants were not parties to the 'reference : and (iii) S. 523, Civ. Pro. 
Code, did not apply to pending suits. The lower Court found that the 
agreement to refer was true and that permission was subsequently ob- 
tained on behalf of the minor defendants D and E to settle the dispute by 
arbitration, and it therefore ordered the matter to be referred to arbitrators 
on the ground that the reference was a bar to the further hearing of the 
suit. Held, that as plaintiff was not a party to the order, it was not ons 
passed under this rule. 10 M.L.T. 2d8. Jj 

(8) Award in a reference not joined in by all parties— Validity. 

(ft) An award passed without the submission to arbitration of all the parties 
interested in the subject-matter of it, and without an order of the Court 
as prescribed by rule 3, referring the matter in dispute to the determina- 
tion of arbitration and fixing a time for the making of an award, is not 
an award in law. 6 A.L.J. 333 = 1 Ind. Cas. 146 ; 9 O.W.N. 873. But 
see 4 P.R. 1882 ; 11 C.W.N. 1152, infra. H 

(b) Where a defendant, who had appeared and filed a written statement, did 
not join in the application for the order of referenoe, an award made on a 
reference, by Court, is illegal. 17 M.L. J . 394, 

(e) Where a defendant did not join a reference, though the submission was 
signed by the pleader for all the defendants, and the award was objected 
to by the non-joining defendant, there was no valid award such as could 
bind any of the defendants; 4 A,L.J. 347=AiW.H. (1907) 147 “29 A. 423. & 
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id) An award of She arbitrators is not binding on a person not a party to the 
rsferesoQ, though, during the arbitration, he produced a document before 
the arbitrators in obedienoe to a summons. 5 O.W.N. 268. P 

(e) An award is evidenea against the parties concerned. 15 W.B, 427. ^ 

if) An award made on a reference not consented to by all the parties to the suit 
is not a nullity, and the party in whose favour it is made is entitled to 
have a decree upon it, provided the opposite party does not show cau-sa 
why it should not be given effect to. 4 P.R, 1882* B 

(g) An award on a reference made by Court in the course of a suit cannot be 

set aside on the ground that all the parties to the suit did not join the 
reference. 11 O.W.N. 1152. S 

(h) A suit for injunction was referred to arbitration. The reference was by the 

plaintiS and one of the defendants, who were all near relations. On the 
conclusion of the reference proceedings, and on the objection of the 
parties, who had not joined in the reference, it was found by the first 
Court that they were well aware of the proceedings, raised no objection to 
the reference, remained quiescent with a view to seeing whether the award 
was in their, favour, and had oome forward simply because it was against 
them and hence they had waived their right to contest the irregularity of 
the cefotanoe to arbitration. The Dower Appellate Court further held that, 
having regard to tho oonduot of the objecting parties, the words of the 
E. 1, Soh. II of the Code of Civil Procedure, ‘ all the parties interested’ 
must be very strictly construed, and that the defendant, who did not take 
the trouble to appear in Court, could not be held to be “ interested ” 
within the terms of the rule. 

Held, that, on the facts disclosed, there was no ground for interfering on 
revision with the deoree passed in terms of the award under tho reforenoe. 
78 P.L.R. 1913-18 Ind. Gas. 761, T 

(9) Reference by some of the parties and trial between others. 

(a) The Code does not contemplate a reference to arbitration between the plaint- 
iff and one defendant, and a trial between the plaintiff and another defend- 
ant. S A.L.J. 645. ■ 0 

(o) A suit was brought against two persons. Tho plaintiff and one of tho 
defendants referred tho matters in dispute to arbitration. The .award 
was given by two of the arbitrators, whereby the non-joining defendant 
wag exempted from the plaintiff’s claim, and the suit was dismissed. 
Objections were taken to the award but they were overruled and a decree 
was passed in accordance with the award. Held, that the reference was 
invalid and the award which followed thereon was not a valid award. 

^ 8 A.L.J. 645, ■ ¥ 

(9-a} Refetence by one parinec— Others if bound. 

A sum of money, paid by a onstomec as the result of a refarenoe to arbitration in 
which the legal personal represantativoa of a deceased partner wore no 
parties, having been brought into the partnership aoooxmts, the latter, 
who did not dispute the item in the first Court, for the first time on appeal 
contended that, not being parties to the reference, they ware not bound 
by it. 
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Held, that the question whethee the legal person^ representatives oithe deceased 
partner were bound by the agreement to refer and by the avv-ard was not a 
simple question of law to be decided without reference to the facta of the 
case or any evidanoa which might have been available if it bad been raised 
at the proper time, and the contention should have been rejected as having 
been put forward at too lata a stage. 

EeM further, that if the legal personal representatives of the deceased partner 
were not bound by the award, they would not be entitled to relief on the 
footing that it was binding, hut had beem negligibly and improperly 
entered into. That if relief could be given on this footing the difference 
between the amount originally claimed against the customer and the 
amount paid by him under the award would not ntcesfjarily be the 
measure of damages ; nor could the omis of proving that it was any less 
sum be thrown on the person accused of negligence and improper conduct. 
18 O.W.N. 1025 = 27 M.L.I. 192 = {1914) M.W.N. E76 = 16 M.L.T. 521= 

17 Bom. L.R. 5 = 24 Ind. Cas. 307=21 C.L.J. 1 (P.G.). W 

(10) Pei’fion not a party to award, whether can take benefit under it. 

Where, in an award to which the plaintiff was no party, a provision was made 
that defendant should pay Rs. 100 to plaintiff on the responsibility of his 
share of the property, and it was intended entirely for the benefit of the 
defendant’s brother. Held, that there was no trust created in favour of the 
plaintiff, and that he acquired no interest under the award as he was no 
party to it. 5 M.L.T. 199. S 

(lO a) Agreement to refer not binding— Acceptance of benefit— Effect. 

An agreement to refer not originally binding might become binding later on by 
the aequie.seence of the party or bis acceptance of benefits thereunder. 
•27 M.L.J. 192 = 21. G.L.J. 1 {P.C.) = 17 Bom. L..B. 5. ¥ 

(11) Party added afterwards. 

Whore a submission has, in the first instance, been made between two, a third 
patty may bo added afterwards, and tbs refEi’cnco may proceed as if all 
three had been parties to the original order of reference, Winter v. 
Munton, 2 Moore 723. Z 

(12) Power of certain porsona to refer for others. 

(i) GUARDIAN. 

(ffl) The guardian has authority to agree to a referenoe to arbitration on behalf of 
the minor, and, in the absence of fraud or gross negligence, the agreement 
is binding on the minor, notwithstanding that the sanction of the Oonrt 
was not obtained therefor, 28 A. 35 = 2 A. L.J. 493 = A, W.N. (1905), 171; 

4 P.R. 1907 ; 8 G.L.J. 294. But see infra, A 

(6) A natural guardian or a guardian ad litem is oompatent to refer a matter in 
difference to .arbitration : the reference and the awardwill be binding on 
the minor where they are for the benefit of the minor, 19 0.,...'334 ; 
3? P. R. 1896. ' 

(c) An award as to division of property left to minors, though assented to by 
their guardian may be set aside so far as it affects them on proof that 
the partition ia injurious to them, 1 W.E. 280. ® 
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id} Ib 2d1. P.W.R. 1912«125 p.R. 1912 ^ the Punjab Chief Court, baa bold that 
a reference to arbitration on behalf of uiinAr without the sanetion of the 
Court is not bad, oven if O. XXXII, r. 7, Civ. Pro. Code, applies to refer- 
ence to arbitration, if the submieeion has been naado through the Court and 

arbitration has been deliberately eeJacbed, D 

ie) If a vaference was made with the consent of the persons having no authority 

to aot on behalf of the guardian of an infant party, the guardian ad lit&vi 
could Iset aside the award within the time prescribed by Art. 158 of the 
Limitation Act, 18 O.L.J. 35. 

if) Where an agreement is made by a guardian on behalf of a minor to refer to 

arbitration the whole or any part of a dispute already in litigation, the 
agreement requires 'the sanction of the Court, In the absence of such 
sanction, neither the submission to, arbitration nor the award baaedi 
thereon will be binding on the minor. 17 O.P.L.R. Id7 ; 24 M. 326 j 
3 Bom. L.R. 431 = 26 B. 76; 13 P.J. 1S96, p. 610; 37 P.R. 1895; 106 
P.B. 1889; 18 P.R. 1891. B 

ig) A reference to arbitration is itself an agreement and is, in the case of minor 

parties, subject to the provisions of 0.,XXXII, r. 7, Civ. Pro, Code, 1908. 
19 Ind. Cas. 424, F 

ih) The agreement contemplated in Civ. Pro, Code, Sch. II, paragraph I et seg 

is an “agreement with reference to the suit ” under 0, XXXII, r. 7, and 
it is not validly entered into on behalf of a minor where the guardian of 
the minor purports to bind the minor without the leave of the Court 
expressly recorded and thus exceeds Ihe authority given to him by the 
said rule. 30 M.L.J. 465 = 32 Ind. Oas, 881. G 

B, The'latter set of rulings proceed on the basis that a reference to arbitration 
is an agreement “ with reference to the suit ” within the meaning of 
S. 462, Oiv, Pro, Code, 1832. 

(ii) Next Pmend, 

There is nothing to prevent a next friend from referring the minor’s interests 
to arbitration. 92 P.R. 1885. See 18 P.B. 1891. H 

fin) pathbr IN. A JOINT Hindu Family. 

In a joint Hindu family, the father, as manager of the family has authority to 
go into arbitration for the purpose of dividing property which, on partition, 
would devolve on him and his .--onfl. 16 A, 231 = 14 A.W.N. 60 1 

(iv) Manager OF A JOINT Hindu Family, 

(a) The Manager of a joint Hindu family, even when he is not the father of 
the family, has power to bind the family by a reference of its dispute with 
any intruder regarding any family property to arbitration provided such 

reference be for the benefit of the family. 27 B. 287 = 6 Bom. L.B. 95; 
9M,L.J.34. • J 

{6)sTh8 two heads (kartas) of two branches of a joint Hindu Mitabshara family 
agreed to have a partition made, and for the purpose a reference was made 
to arbitration, One karta executed, the deed of reference on his own behalf 
and as guardian of his minor nephew. Held, that tho karta had full 
power to aot as guardian of the joint property of himself and his minor 
nephew, and to deal with it for the - purpose of making the reference to 
arbitration. 7 Ind. Oas. 8!; , ' S 
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(c) Tiia Court shoul(i[deoide definitely whether the reference to arbitration was for 
the benefit of the minor so as to be binding upon him, 7 Ind, Gag. 31. L 

(v) 'MUEMSAR. 

Without apeoiai authorisation, a muktear, cannot bind his principals to a sub- 
mission to arbitration. 11 P.R. 1869 ; 1 Agra Bev. 49 ; (Idid), 63. M 
A suit for partition was filed on behalf of a minor by his next friend, a lady, who 
ga ve a IfM&hfairjjttfm in general terms to a male relation. The Muhhtarpatra 
did not refer expressly to submission to arbitration, Subeequeiitly, tbe 
Muhhtctr without bringing to the notice of the Court that he was consent- 
ing to a reference on behalf of the minor, agreed to a reference 4o 
arbitration. An award was made on this reference. Meanwhile, the 
plaintiff attained majority and declined to be bound by the award : 
Held, that the plaintiff was entitled to have the award set aside. 19 ind. 
Oas. 424. J 

(vi) Attorney. 

(a) An attorney cannot refer to arbitration unless expressly authorized by his 

power of attorney to do so, 6 N.W.P.H.O.R. 210. 0 

(b) In Sioinfen v, Swinfen, 27 L.J.N.S. Chan. 35, Sir John Romilly, M.R„ 

observed that “ if an attorney is employed to conduct a suit for a client, a 
compromise does not in terms come within the scope of his authority, it 
is not within the management of the cause.” P 

{vii) Pleader. 

(a) A pleader has no authority to apply for an order of reference, unless he is 

expressly authorised so to do, A mhalatnamali in general terms is wholly 
insufficient, 4 A.L.J. 342 = a.W.N. (1907) 139 =--29 A. 429. See 2 M.H. 
0. 423. 9 

(b) Reference to arbitration made by a pleader, not speoially authorised to make 

it, in the absence of acquiescence by the party concerned, is not valid. 

7 0. W,N. .343. Sea 16 W.R. 160 : 1 W.R. 80. R 

(c) An application for reference signed by a pleader holding a defective vahalat- 

namah is not binding on the party whom the pleader purported to 
represent. 29 A. 423 = 4 A.L.J. 347 = A.W.N. (1907) 147, S 

(d) Whore a plo.adoc holding a vakalatnamah in general terms appliedfor an order 

of reference to arbitration, and no objection was raised to the referance on 
the ground of want of authority on the part of the pleader, the award and 
the decree, which followed, were not disturbed. 29 A. 429 = 4 AX J. 342 
= A.W.N. (1907) 139. T 

(c) Where a party, on whose behalf an application for reference is signed by his 
pleader, knows about it and acquiesces in it, he cannot raise the objection 
of want of authority in the pleader afterwards, (ibid.) U 

(viii) PARTNER. 

A firm cannot be bound by the tefetenoe to arbitration, made at the instance of 
one partner alone, 22 A. 135= A.W.N. (1900) 12 3 SX.R. 5 ; 1 Bom. 
L.K.828. ^ 

(ix) Recognised agent. ■ • • . ' 

(a) The recognized agent of a party can submit a matter in dispute to arbitration, 
1 P.E. 1882 ; 48 P.R. 1882, even where there is no special form of 
authorisation in that behalf. 51 P.R- 1893. See contra 170 P.R. 1883. W 
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(&) Yvisers a psirson authpiiaes bis agent to conduct a suit fOE bimjand tbe 
lattes fxasenta to a reference to arbitration, which the foraaor not only 
ratifies but of the eonduofcingof which by the arbitrators ho is fulij' aware, 
be cannot, after the award has been made, seek to have it set aside eilhor 
on tbs ground that the case was referred to arbitrators without his know, 
ledge and consent ; or that his pleader was not specially authorised, 9 M, 
451. See, also, 24 C. 469. X 

(k) Executor. 

(a) An esecutor against whose application for probate a caveat has been entered, 
cannot submit to arbitration the question whether the will propounded 
by him was genuine. 21 B. 335. Y 

{fi) The executor and the caveator cannot refer to arbitration the question of 
genuineness of the Will, nor can the Court make such a reference under 
S. 50SofthaO,P.O., 1882, U O.W-N. 924«12 C.D.J. 185. Z 

(e) An eseoator or administrator is, under certain oircumstanoes, for example, 
for the settlement of any debt, account or claim in relation to the 
estate in his hands, competent to make a reference to arbitration ; such 
right cannot be disputed when exercised within the limits of his authority, 
But an executor cannot make .a refaronoa to arbitration with the avowed 
purpose that the terms of tho will may be modified and arrangomonts made 
for the management and distribution of the estate contrary to the dirootions 
oftha testator. 21 C.L.J. 27,3 = 19 O.W.N. 948 = 28 Ind. Oas. 557. A 

(12 n) AppUcatlon to Court to act as arbttvator. 

The application to the Court to act as an arbitrator is not an applioatibn to make 
a reforanos, 26 Ind. Gas. 365. B 

(13) All parties not joining in referenca—Waiver of right to contest—Kevision. 

A suit for injunction was referred to arbitration. The rofersneo was by tho 
plaintiff and one of the defendants, who were all near relations. On the 
concluaion of the refcrerioo proceedings, and on the objeotinn of the parties, 
who had not joined in the reference, it was found by the first Court that 
they were well aware of the proceedings, raised no objection to the reference, 
rem!:',inf;d quiescent with a view to seeing whether the award was in their 
favour, aud had coma forward simply because it was against them and 
hence they had waived their right"to conteat the irregularity of tho reference 
to arbitration. The lower appellate Court further held that, having 
regard to the oonduot of tho objecting patties, the words of the rule 1, 
Soh, II of the Code of Civil Procedure, ‘ all the parties interested must 
be very strictly construed, and that the defendant, who did not take the 
trouble to appear in Court, could not be held to be “ interested ” within 
the terms of the rule. Held, that on the facts disolosed, there was no 
ground for interfering on revision with the decree passed in terms of the 
award under the reference, 78 P.L.R, 1913. © 

4, — “Agree," 

(1) Necessity fot coneaat of pafsies to vefevence. 

The parties interested mast oousent to the reference. 10 M.I, A. 413 (427) = 5 W.E, 
(I^.C.) 21. » 



IL] 

2 nb SohJ 


Ac® Y OF 1908 (civil pbooedurb code). 


123 


Agree *’—{Oontinmd}, 

( 2 ) Sou'i?t cannot coei’GB paptles to consent to reference. 

Both tho pcicties must voluntarily oouseut to the reference and any sort o 
coercion on the part of the Court to induce one of the parties to consent 
will vitiate the reference. 28 P.R. 1868. E 

(3) Court cannot compel submission to arbitration. 

{a) Although a Court may recommend submission, it cannot order fcha parties to 
submit to a reference, 52 P.R, 1869. F 

(b) The Court has no power of its own motion to order a reference to arbitration, 
and it can do so only in the manner prescribed bv the Code, 1 Bom. L. 
R. 617 =*23 B. 629. ‘ ft 

(4) Reference secured by misrepresentation and undue isflaence. 

A person, who secures a reference to arbitration by misrepresentation and undue 
iuilaence, should not bo allowed to benefit by his wrong-doing, and it is 
unjust that a person afiactod by an award so obtained should be precluded 
from contesting its validity in an application for filing the award and be 
driven for a separata regular suit. 25 0. 757 ; 17 A. 21 ; 7 Ind. Cas. 31. M 

(5) Refusal to submit — Presumption. 

Refusal to submit to arbitration cannot raise any presumption against a patty 
to a suit. 20 W.R. 172. i 

(6) Revocation of agreement to refer. 

(n) A submission cannot be revoked except for good cause shown. An arbitrary 
revocation is not permitted. 12 M.I.A, 130; 16 W.R. 331 ; 17 W.R 616 ; 
9 P.R. 1870 ; 8 M.H C. 46 ; 17 0. 200 ; 7 A. 273; 20 A. 145; 17 B. 129; 27 
M. 112 ; 7 O.W.N. eoli ; (1380) S C. (Oudh) Part X, No 24. J 

(b) As regards the revocation of the authority of aa arbitrator, the policy of the 

Indian Legislature has always been difierent from that in England, and 
the English Common Law Rule, which made a submis.sion revocable at any 
time before the award was made, has not been followed. According to 
the law in In'dia, the submission of an existing dispute ones made is not, 
without just and sufficient cause, revocable even m the ease of a submis- 
sion which has not been made a rule of Court ; while, with reference to a 
submission which has been made a rule of Court, and conaequently, where 
t he matter has become the subject of a suit, the submission can be revoked 
only with the leave of the Court for good cause shown. 27 M. 112. K 

(c) In 12 M.I.A. 112, Lord Romilly observed as follows The direction of recent 

legislation both by English Acts and the Acts of the Indian Legislature 
has been to put an end to the distinction between the agreement to refer, 
and the authority thereby conferred, which formerly enabled a person who 
was a party to a binding agreement to revoke the authority thereby con- 
ferred, and by so doing to put an end to the agreement for submission to 
arbitration, and to put such agreement for arbitration on the same footing, 
as all other lawful agreements by which the parties are bound to the terms 
of what they have agreed to, and from which they cannot retire unless 
the scope and object of the agreement cannot be executed, or unless it be 
shown that some manifest injustice will be the consequence of binding the 
parties to the contract.” la 

id) Under the present English Arbitration Act, 1889 (52 and 63, c. 49), S. 1, a 
aubmissiot!, unless a contrary intention is expressed therein, is irrevocable 
except by laava of the Court. ^ ^ 
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(7) flood cause f Of feTOcatlon, 

The authority coaferEed oa the arbitrator oau bo revoked only for ono or other of 
the causes mentioned in B. 5, infra, 10 B. 381 1 but, see, 17 £3. 200 ; 29 
A. 13, infra. . ^ 

(8) Long and usmsasonabis delay on the paftof a pafty to prosecute pMCceiiiog, 

Where there is a long, unexplained and unreasonable delay on the part of a 
party to prosecute proceedings before the arbitrator, and the other party 
did not consent to it, the latter is prima facie entitled to decline to go on 
•with the reference and to insist on revoking the agreement to refer. 17 0, 

aoo, ® 

<9) Indebtedness of arbitvatop to a party. 

Where an arbitrator, being indebted to ono of the parties at the time of the 
reference or becoming so indebted after the reference, fails, in either case, 
to disclose the fact to the other party, such party is entitled to revoke the 
reference on discovery of the fact. 29 0. 278. See, also, 25 C. HI, P 

(10) CoHuslon of arbltfator. 

Where the arbitrator is in fraudulent collusion with the defendant, the submis- 
sion can be revoked, 29 A. 18=3 A.LJ.613 = A.W.N. (1906) 263. Q 

<11) AifbitPator, am-mooktear of one of the parties. 

If after refezenoe it transpires that the arbitrator has been acting as om-tnoo/rfeaf 
of one of the parties without remuneration, the other party can withdraw 
from the reference. An award made by such arbitrator, after receipt of 
notice of revocation, cannot be enforced by suit. 29 C. 278 = 6 O.W.H. 
236. R 

(12) Arbitrator exceeding authority by veoeiving improper evidenco. 

In an arbitration to ascertain the total amount of loss from fire to a mill the 
arbitrators were right in allowing the owner to give evidence to proves that 
the machinery was seriously injured not only by the fire but by the act of 
the insurance company in allowing the water used to extinguish the fire 
to lie on the machinery while the company was in poEsession of the mill. 
And the petition of the insurance company to revoke the eubmiBSion to 
arbitration on the ground that the arbitrators had exceeded their jurisdic- 
tion in admitting the B,aid evidence must be dismissed. 17 O.L.J. IM. 
(P.C.) = 13M.L.T. lls=U A.L.J. 42=25 Bom. L.E. i9 = {i913) M.W.N. 
64 = 17 O.W.N, 269. B 

(13) Effect of agifeeme.Bt to refer on pending suit. 

A registered agreement to refer duringthe pendency of a suit bars the further 
prosecution of the suit. A.W.N. (1888) 133. T 

(i3-a) Agreement to refer to arbitration, whether amounts to adjuatmant of suit. 

(a) An agreement by the parties to a suit to refer a dispute to arbitration does not 
come within the scope of 0. XXIII, r. 3 of the Code of Civil Procedure, in- 
asmuch as such an agreement does not finally dispose of the suit, as there 
is still a great deal of judicial work to be done, evidence has to bo oonsidered 
and weighed, and a judicial opinion arrived at. 23 O.L.il. 482. H 

{b) Where, however, the parties presented a petition to Court, and agreed that the 
case should be finally disposed of in one way i,f a simple fact was found to 
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exisi: and in anotbec way if it was found not to exist, the agseenisnt oame 
within the terms of O. XXIII, r. 3 of the Code, as no further judicial action 
was necessary; and the agreement, being capable of enforcement, the losing 
party shooid not be entitled to repudiate it after the fact, on which it 
depended, had been ascertained. 23 O.L.J. 482, ¥ 

(14) Withdrawal of suit aftov reference, permissibility of. 

Court has no jurisdiction to permit a plaintiff to withdraw his suit, with Sibarty 
to bring a fresh suit, after the arbitrator had made an award. 7 C.W.N. 
1*36. ■ -.W 

S, — Any matter lirdiffereace.” 

(1) Eeference of matter in issue. 

Only matter in issue before Court can be referred to arbitration. 14 W.R, 469. X 

(2) Reference o! the whole matter. 

A in dispute between the patties may be. a reference of a particular matter. 

167 P.R. 1889, Y 

(8) Revocation of probate. 

An application for revocation of a grant of probate cannot be referred to arbitra- 
tors for their decision, even with the consent of the parties. 72 P.R. 
1894.' '■ ' /' ■ '■■■ ■ ■ ■ ",Z 

(4) Claim for custody of minor wife. 

A Court cannot delegate to arbitrators the question, whether or not a claim for 
custody of a wife should be decreed, such question, espaeiaily whan either 
party is a minor, being entirely one for the discretion of the Court, 37 
P.R, 1895. ' & 

(6) Pure question of law. 

Pure questions of law may be referred to the decision of an arbitrator. 21 O.L.J. 
273. B 

6, — “Shall be ref erred to arbitratiGn,” 

(1) Agreement to be bound by oath. 

An agreement to be bound by the statement of a particular person on oath is in 
the nature of a reference to arbitration. 4 A. 302. G 

(1-a) Arbitrator and comraiasloner, difference between. 

There is a diffarenoe between the .positions of an arbitrator and a Oomaiissioner, 
The latter submits his report for the approval of the Court and as jio 
greater power than what the patties or the Court noniinating him chose to 
give him, whereas the former has a final authority to settle all .matters 
in differanoa between the parties which form the subject of the reference, 
subject to the power of the Court to set aside the award if certain specific 
circumstances .iffeoting his conduct are proved to exist. 25Ind.0as. 227. D 

(2) Refeseoae to settle price—Decvee on valuator’s awapd. 

Valuators not being arbitrators, no deorea on the award of the vfiluators can be 
made under S. 16 (2) of this schedule. 5 C.W.N. 242 = 28 G. 156. E 
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.|g) fiiiai 

A fJoarii has powes !io file a refarence to arbit);atio£i| notwifchstaiidhig tlio {Isaial 
by tha dcfendanl; of tho sgreemont to refer. fS<i P.R. 1901, F 

I# QassIloB as to M^iilarlty ©f pMceedings. 

In eases of reference under this seotion, no quaetion can arise as to the MgU" 
larity of the prooeedings nptb the order of referenoo by the Court, (i G. 
W.li 226 = 29 0. 167. 6 

(6) : Ofejeotion aa to validity of Mfeifence—SeMn^ 

An objeofcion by a party that his mukfcear was not specially empowered to refer 
the case to arbitration could faa urged in eaoond appeal, though not raised 
in the first appellate Court. 11 P.R. 1869. H 

They may.” 

Seotion Is an enabling one. 

This section is an enabling seotion and is not intended to foe reetriotive or 
exclusive. 24 W,R. 41. 1 

8 —'”Apply to the Court.*' 

(1) application for reference must be presented to the Court. 

An application for reference to arbitration, to bo operative, must bo presented to 
the Court. It cannot be entertained by a Commissioner appointed to 
examine a witness. 10 O.LJ. 449 = 4 Ind. Gas, 370. 5 

(2) Bispute in suit may be referred to private arbitration. 

Parties can agree to refer disputes ponding in a suit between them to privato 
arbitration without making an application to Court. (1916) M.W.N. 203 
«19M.L.T. 228. K 

9.— “Every such application shall be In wrliin^,** 

(1) Application for reference should be In writing. 

An applioalion for a referanoo to arbitration must bo in writing. 16 W.E. 160 ; 
W.E, (1364), Act X, Rub 41 ; I W.R, SO ; 67 P.R. 1879 ; 6 M.T.A. 134. h 

(2) Provision directory—Non-cornplianco an imgnlarity. 

The provision that an application for reference to arbitration .shall bo in writing 
is directory only as to tho form in which tho applioatioii should bo made?, 
aurl non-compliance with the provision doos not rondor the nioroiioo a 
nullity, but is only an srroguiarsty which can be cured, 4 C.W.N. 92 = 27 
0. 61; A.W.N. (1907) 278 = 4 A.L.J. 691 = 30 A. 32; 23 B. 629. M 

(3) Agreement to ref CP not io writing, effect of, 

Agreemon;: to refer to arbitration, not in writing, is not an adjustment of suit. 

7 C.W.N, 180, . B 

(4) Ippiieation to refer not in writing— When not objectionable. 

An application for raferenoa, made in open Court in the pvcEenco of all the pasties 
and with their consent, was not required to be in writing. 2 N.W.P. 419 ; 

I M.n.a.R, 106, See, also, 24 W.R, 41. O 

(5) Application for reference not in writing— Ratification by condr.ct. 

Parties to a suit agreed to refer their case to arbitration, and in tho presenoo of 
the Mukhtar of the plaintiff and a Revenue Agent on behalf of the defeisd- 
ant, the order referring the case to arbitration was passed by tho Court. 


II.J 

2nb Soh.] 


Act V OF 1908 (civil peocbdu^b cods). 


12 ? 


V,— “ Bvery such appHcation shall be la writing ”~~[Comluded). 

There was, however, no application in writing signed by the parties 
consenting to arbitration. Subsequently the parties appeared in person 
before the arbitrator and. even evidenoe was taken in their presence. On an 
objection that there was no valid reference to arbitration according to law. 
Held, that the parties to the suit oould ratify the rofereacs to arbitration, 
•although the requirements of this rule had not been strictly followed by 
the Court in the first inetanoe. 9 Ind. Oas. 412. P 

<6) 0ml application made by parties vednccd to writing by Judge, 

When parties apply orally to the Judge to refer the suit to arbitration, and the 
Judge reduces their application to writing, and then makes a reference to 
arbitration, it is not open to him having regard to the provisions of rule 5 
infra to supersede that referenee, the arbitrator not having declined to 
act. 4 A.L.J, 691 = A.W.N. (1907) 273 = 30 A. 32. Q 

(7) Application written by all parties interested— Presentation by one— Effect. 

The parties to a pending suit agreed between themselves out of Court to nominate 
certain arbitrators to decide their dispute, and in pursuance of their agree- 
ment, bad a petition written for presentation to the Court. But the 
defendant refusing to join in the presentation of petition, the plaintiff 
alone presented it in Court. JETcid that as both the parties did not make 
the application to Court, Art. 1 of this schedule applied, and no order of 
reference could be made under Art. 3, infra, 9 Ind.Cas. 196 = 17 P.R. 1911 
= 80 P.L.S. 1911. See, also, 25 P.B. 1912 ; 12 M.L.J. 77 ,* 29 G. 167 ; 26 
M. 47 ; 9 0.W.N. 878. R 

(8) Signature on application for reference, absence of. 

A minor represented by a guardian ad litem was a party to a suit. The guardian. 
ad liteyn entered into an agreement signed by ail the parties to the suit 
including himself to refer the matters in dispute to two arbitrators and in 
case of difference between them to an umpire. The parties made an 
application for reference which was net signed by the guardian although 
ho was present in Court. The Court made an order of reference to two 
arbitrators whose award challenged an umpire was appointed. An appli- 
cation against the umpire’s award was unsuccessfully made under para. 
15, Schedule II of the Civil l^rooedute Code, 1908. On review of this 
order too arbitration proceedings were set aside on the grounds that tbs 
applsoiition for arbitration was not signed by the guardian ad liiem and 
that umpire had opened the case de novo and had not taken the evidence 
called for. 

Held, that the application for order of referenee did not require signature as of 
necessity and that no injustice was caused to the minor whose guardian 
W!i.s present in Court at the time the application was presented, ,32 lad. 
,Cas. 161. . ' S 

Appointment of 2. The arbitrator shall be appointed 1 in such. 

arbitrator. manner as may be agreed upon between the parties, ^ 

(NOTES). 

(1) Old lot. 

This rule corresponds to S, 507 of Act XIV of 1882. T 

(2) Analogoaa Law. 

Compare (i) S. 7 of tfio Indian Arbitration Act. 

(ii) S. 129 of the Punjab Land Bevenuo Act, XVII of 1887. H 
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I.-~‘*Shait be appoinied.'^ 

■ 'feeoscl slioaW show appolMmenti,' ■ ; 

Appoiniimsaii of arbitrators should appeae dearly from the reoorci, OM S. 0. 

60 ( 0 . 0 .), ^ 

.4s may be agreed upon between the parties. ’ ’ 

.(1) Parties muit eoaseat to ijoaaliiation of arbitJ’atov by Goufft. 

The parties to a referenoa must either mams the arbitrators or consent to thoir 
nomination by the Court ; therefore, an award made by arbitrators appoint, 
ed by the Court without the consent of one of the parties and in spite of 
protest is not binding on him and is liable to be sat aside. 5 W.B. (P.G.) 
21 = 10M.I.A. 413=1 Ind. Jut. N.S, 161. W 

(2) Parties not agreeing in noialaating arbifcpatop. 

Where no arbitrator has been named in the agreement and the aid of ihe Court 
is sought for the appointment of an arbitrator, the Court ought to allow 
the parties an opportunity of being heard as to the sdeotion of an arbi- 
trator. 17 0. 200, But see 7 W.B. 13. K 

(3) Acceptance of office by arbitratoi*. 

■ A person should not be nominated as arbitrator until tluj Court ascertains 
whether he is willing to accept the office. W.B. (1864) p. 388. ¥ 


3. (1) The Oourfc i shall, by order, refer to the arbitrafeor the 
Order of reference diliference which ho is required to deter- 

miuQ, 3 and shall fix such tiino as it thinks reasonable 
for the making of the award, and shall specify such time in the order ‘l. 

(2) Where a matter is referred to arbitration, the Court shall not, 
save in the manner and to the extent provided in this schedule, deal with 
such matter ^ in the same suit. 

(NOTES). 

(1) Old Act. 


This rule oorrospouds to S. 608 of Act XIV of 1882. Z 

(2) Analogous Law, 

Compare (i) 8. 215 (2) of the .Indian Oompames Aot, VIT of 1913. 

(ii) S. 128 of the Punjab Land Bavenua Aot, XVII of 1887. 

« (iii) S. IG of the Baligioua Endowments Aot, XX of 186.8. 

(iv) S. 203 of the N.W.P. and Oudh Land Rsvenna Act, III of 1901. & 

The Court.” 

(1) Bowef of appellate Court to refer to arbitration. 

{a) The appellate Court has power to refer a ease to arbitration if the parlies to 
the appeal pray for such reference. 18 0. 507 ; 3 M. 78 ; 7 N.W.P. 243 
1 O.P.L.B. 118 1 10 A. 8 = A.W.N. (1887) 240; B. 0. Oudh «S ; contra 12 
B.L.R, 266 (F. B.)«=21 W.B. 210. B 

ib) An appellate Court has all the powers of the Court of first iaataxioe in mattors 
of reference to arbitration. 10 A, 8,; C 
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(2) Appeliftts Coaufc sendiag issue to ficst Court for evIdeoce—Eefaresioe fiifst 
Court, 

(c) Where aa appellate Court remits issues to the Court of first instanos under 
S. 566, O.P.O., 1882, the latter Court has jurisdiotion only to try the 
issues remitted, and is functus officio in other respects. It cannot there- 
fore refer the case to arbitration, which the appellate Court alone has 
jurisdliotion to do. 7 A. 523 = A.W.N. (1885) 189; 22 W.R. 207. B 

(6) When the District Judge has remitted issues under S. 666 of Act XIV of 1882 
to the Court of the A.'ssistaat Collector, the latter has no authority to 
allow the dispute to be arbitrated, A.W.N, (1906), 221. E 

<3) Reference by Goovt without jurisdiction— Acquiescence of patties. 

Subsequent acquiescence of the parties in the proceedings of the arbitrators 
would not validate the reference, if it was made by the Court without 


juiisdiotiou. 6 A-L.J. 351=1 Ind. Gas. 354:i F 

2,—“ Shail, by order, refer to the arbitrator.” 

(1) Orden of reference— Necessity for. 

An order of reference is necessary, 67 P.R, 1886. G 

(2) Legality of award without order of reference. 

■An award is not legal, in the absence of an order of reference as is contemplated 
by the Code. 35 P.R, 1884. E 

(3) Second reference on the same submission. 

Where an award is sat aside, a Court has no authority to make a , A,W,N. 

(1908). 228 = 5 A.L.J, 658. I 

(4) Order of reference without written application by the parties. 


Where there is a desire on the part of the parties to a suit that a reference to 
arbitration should be made, the mere absence of a written application by 
them for such reference will not invalidate an order of reference to arbitra- 
tion made by the Court. 23 B. 629; 4 A.L.J. 691= A. W.N. (1907) 273= 
,30 A, 32. . , ■ S 

(6) Order for payment of expenses of arbitrators, legality of. 

(а) A Court has no iurisdiotion to order deposit of money for ^the payment of 

remuneration, or direct its payment to the arbitrators. 94 P.K. 1894, K 

(б) Nor can it hold back a reference until payment of such money. 11 P.B^‘ 

1886. L 

(6) Arbitrator’s lien. 

In the absence of any provision to the contrary, an arbitrator has a lien on his 
award for the payment of his reasonable charges. 22 P.R, 1899, M 

(7) Power of arbitrators to apply to Court for confirmation of order of their fees. 

There is no provision of law which authorises arbitrators to apply bo the Court 
for confirmation of their order which makes the hearing of a reference 
conditional upon payment of their fees. 6 0. 809 =8 G.L.Si, 4.39. B 

■..■..'.IT :V,.' ■ 
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3.—“ Matter in difference requited to be determined,” 

::fl| Maltef t@, beAtatad in opfleip of 

AH lihe points referrefl to arbitration must be stated in the order oi referenos. 
10 W.R. 398, 0 

{2) Bult aisdas Keiigious Endowment Act. 

In a suit under the Religious Endowments Act, a Court cannot refer tbo whole 
suit to arbitration, but inay refer certain issues for decision by the 
arbitrators. 26 M. 361. P 

4,—” Shall fix time.... in the order,” 

U) Court should fix time for making award, 

(fl) It is neoessary that a time should be fixed in the order of reference for the 
making of the award, 10 W.S. 206 = 1 B.L.R.S.N. 13 ; 6 M.I.A. 134 ; IS 
A. 300 (P.G.) = 18 LA. 56; 30 A. 169. Q 

(b) The rule laid down in this section that a Court directing an arbitration by its 
order of reference shall fix a time for the delivery of :tha award, should be 
regarded as not merely directory but as mandatory and imperative. 18 I. 
A. 55 = 13 A. 300 (P.C.) overruling 10 A. 137. R 

{2} Date for making award should not be left to the discretion of arbitratot:’. 

When a case is referred to arbitration, the Court should itself fix a date for 
making the award, and where the award is not completed within the time 
fixed, the Court itself, should, in extending the time, fix a particular date 
for the making of the award, and not leave it to the direction of the 
arbitrator to enlarge the time for himself. 9 Ind. Gas. 241. 3 

'"•a) Order of reference authorising arbitrator to extend time made by consent of 
parteis. 

Where an order of reference to an arbitrator under Sch. II of the Code of 1908 
fixed three months’ time for the submission of the award to Court and 
also empowered the arbitrator to extend the time for such submission 
from time to time by eadorsement in the office copy of the order : 

SfiW, that when the Court had made the order by consent of the parties, there 
could be no objection to the functions of the Court with regard to the 
enlargement of time being delegated to the arbitrator if the parties so 
desired. 19 O.W.N. 166. . T 

(3) Order of reference fixing no time“-Effoct. 

{a) An omission in the order of reference to fix a date for the delivery of the award 
is not a mere irregularity, but is a defect fatal to the order of eeferenca and 
* to all subsequent proceedings founded thereon. A.W.N. (1908), 59 = ,5 

A.L.J, 144 = 30 A. 169, But sea 18 M. 22. , O 

(b) Where an award is made without the submissiou of all the parties, and with- 
out fixing the time for the making the award, and a decree is made in 
acQordanoo with it, an appeal is not thereby barred. 6 A.L.J. 333 = 1 Ind. 
Oas. 146', 

{t) Xu 7 N.W.P.S.G.R, 361, it was held that the omission to fix a time in the 
order of reference for the delivery, of the award does not vitiate tho award 
. : if the parties permit the reference to proceed without making any objection 

■ until the award has been delivered. W 
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4,-^**:Sbaililx the order ’’—■{Concluded), 

(1) Awai?d[ 'tO :be teade within time fixed. . . 

The validity of an award depends upon the making of it within the period 
allowed, and it is iramatetial on what data it is filed in Court. 2? A. 
d59 = 2 A.L.J. 201=A.W.N. (1905), 47 ; 26 A. 105. X 

(5) Awasd made after time fixad— Validity. 

(а) An award made after the expiry of the time fixed by the Court is void ab initio. 

It cannot be validated by an aooeptanoe thereof by the Court after the 
expiry of the time, nor by an order made by the Court, for extension 
of time, after the making of the award, 2 H.Ii.E, 81. T 

(б) An appeal lies from a daoree on an award not mads within time fixed, 8 A. 

548=A.W.N, (1886) 179. Z 

(6) Objection as to time of delivery of award taken in appeal. 

An objection that an award was made beyond the time allowed oould be taken 
in the appellate Court, in the absence of proof that, in the Court of first 
instance, the party was aware of the defect or that he had consented to 
the extension of time. A.W.N. (1886) 179. A 

Court shall not. . . . deal with such matter,” 

Cl) Effect of a reference. 

(a) An agreement to refer to arbitration matters in dispute between the parties 
to a pending suit, ousts the jurisdiction of the Court to proceed with such 
suit. 27 A. 53 = A.W.N. (1904) 160. B 

(5) A Court is not competent to dispose of a case referred to arbitration. 80 F,B. 
1879 ; but may proceed with the suit if it is apparent that the reference 
will be fruitless. 24 P.E, 1876. C 

(2) After reference. Court cannot hear the suit without superseding reference. 

Where after a reference is made the patties agree that the matters in dispute 
should be referred to a third party who should send his opinion to the 
arbitrators so that the latter might submit to the Court an award in 
accordance with that opinion, the agreement cannot possibly have the effect 
of superseding the appointment of arbitrators by the Court, and the Court 
cannot proceed to hear the suit without itself making, either under Ss. 5 
and 8, an order superseding the reference. 24 A. 312 = A.W.N. (1902) 72. D 

0) Wlthdeawai of suit after reference. 

Where a suit has been referred to arbitration, the Court has no jurisdiction to 
permit the plaintiff to withdraw the suit with liberty to bring a fresh oneH 
9 A, 168 = A.W.N. (1887) 13 = 7 0.W.N. 180.. But see. also, 1 A.D.J. 257, 
infra. E 

(4) Effect of withdrawal of suit after reference. 

Where an order of reference to arbitration was made by Court, but before the 
date fixed For the delivery of award, the plaintiff withdrew his suit with 
leave to bring a fresh suit, it was held that the plaintiff was cojupetant to 
bring a fresh suit. 1 A.L.J. 257. F 

■(6) fiapersesslon of reference. 

It is not competent to a Court. to supersede, a reference, in the absenca of the 
arbitrator declining to act, 4 691=A,W.N. (1907), 273. Gr 
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S,--‘-^‘‘ Cmrt shall mt. . .. deal with such maitet ”--‘{Goncl'ude4}. 
f6| Dlamissal Ion* defaaJfc aftei? feferenoe.' 

A anit referrea to asbiiiratioEi oannot be dismissed for default of appearance, ,1© 
■■ P.Ej 1899. H 

C7| Is^polntment of bew ai’foiti’atoi?. 

{a) After a reference bas been made, the Court is not oompotent to revoke the 
authority of the arbitrator and appoint a new arbitrator except as provid • 


ed in S. 5. 10 B. 381. 


(b) The enactment of the second paragraph of this secjtion has the effect of rigid- 
ly restricting the Courts to the exact procodure laid down when dealing 
with oases in which the appointment of a new arbitrator becomes naoes" 
sary. 10 B. 38J. i 


tolwo^*'^ is (l) Where the reference is to two or more 

der to ptCT^do* for arbitrators, provision shall be made in the order for a 
difference of opinion, difference of opinion^ among the arbitrators — 


(a) by the appointment of an umpire ^ ; or 
ih) 3 by declaring that, if the majority of the arbitrators agree, 
the decision of the majority shall prevail ; or 
(c) by empowering the arbitrators to appoint an umpire^ ; or 

id) otherwise as may be agreed between the parties, or, if they 
cannot agree, as the Court may determine. 

(2) Where an umpire is appointed, the Court shall hx such time as 
it thinks reasonable for the making of his award in case ho is required to 


Old let. 

This rule corresponds to S, 609 of Act XIV of 3882. 


Provision shall be made.. ..for a difference of opinion.^* 
fl) Order of reference should provide for difference of opicion, 

When a suit is referred to arbitration the order of reference should provide for the 
appointment of an umpire in case of any difference of opinion among the 
arbitrators, and should declare that the decision shall be with the major- 
ity. 10 W.E. , 398 = 2 B.L.E.8.N.xiv. K 

f2) Ho provision for difference of opInlou—Effect. 

‘ {a) An award is not a nullity, merely because no provision has been made in the 
orrler of reference for difference of opinion. 8 C.L.J, 475. Ij 

(h) An award must bo unanimous in the absence of provision for a difference o! 

opinion. U.B.R. (1902), June 1; 12 O.E.L.B, 112. M 

(c) In such a case, the award must he made and signed by all the arbitrators. 19 
W.E. 47; 22 W.E. 129; 67 P.B. 1879; Per Mathew, J. in Unitad Kingdcm 
Mutual Steam&Mp A&mraneei Amoxiiationv. Howsfora rfi Co., (1896) 1 Q.B. 
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1 ^— Provision shall be made. . . . for a ditterence ot opiaion ’^—{Goneluded). 

id) The more ahsanoa of a clause in the ocder of refarenoe providing for a differ* 
snoe of opinion baiwean the arbitrators cannot vitiate the awardi where 
there is no such diferenee of opinion. 17 P.R. 130. © 

(e) But if there is a difiatenoe of opinion among the arbitrators and the order 
makes no provision for such difietonoe the award is liable to be set aside. 

4 W.R. 4 ; But see 8 W.R. 171, P 

18) lemlssiott to artaiticatora to provide for difference of opinion. 

A case having been referred to arbitration without provision being made for a 
difference of opinion, and the arbitrators having given differing awards, the 
Court of first instance tried the case anew, and dismissed the suit. This 
decision was confirmed on appeal. In special appeal, the plaintiff asked 
that the case might be sent back to the arbitrators with a provision for a 
difference of opinion, and that they might submit their award a second 
time, Seld that it was too late at this stage to allow snob a course. 14 
W.R, 150. Q 

^4) Evidence as to provision In case of difference of opinion. 

Where a reference to arbitration did not contain any provision that the decision 
of the majority should prevail, oral evidence was admissible to prove 
that there was such a stipulation, U.B.R. (1897 — 1901), p. 5. R 

*(6) Court need not adopt award not unanimoas. 

Where an award is not made by all the arbitrators 
adopt it. S.D, 2 of 1886 (O.O.). 

(6) Parties bound only by unanimous award. 

(a) In the absence of a provision in the agreement to refer to arbitration, to the 

effect that the award of the majority should prevail) the parties would be 
bound only by the unanimous award of the arbitrators. 67 P.R. 1879. T 

(b) Where the agreement of reference to arbitration gave the names of three 

persons, two of whom were described as punches and the 3id as a sarpanch, 
and provided that whatever decision was arrived at by the punches 
and sarpanch would be binding on the patties, held, that the award made 
by the two arhiferators alone, without the co-operation of the safpajtflJjwas 
invalid. 16 0.0. 94=:=17 Ind. Oas. 320, © 

(c) The word sarpanch might indicate either an umpire or referee in ease of 

difference of opinion among the arbitrators or might imply a chief or head 
arbitrator. The mere use of the word sarpanch does not necessarily imply 
that he is only to act in case of a difference of opinion, (Ibid.) ¥ 

■{7} Palatial disagreement among arbitrators, effect of. 

An award as a whole is not nullified by a partial disagreement of the arbitra- 
tors. 2 W.R. 82. W 

48) Ippeal. 

Where a reference to arbitration provided that, in ease of differenoe ol opinion 
among the arbitrators, the Court itself might decide the case, the decision 
of the Court on the happening of such difference was appealable, 96 P.R. 
1868, . ■ ^ 


, a Court is not bound to 
S 
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“ By the uppaOUtmeot et an umpire. 

(1) io psoirlalaE for diffeuence— Power of Coart to appoint umpir®. 

Where an agreement to refer did not make any provision for a diilferenoe of 
opinion among the arbitrators, the referenoe booamo fruitless on a 
difierenoQ ocoatring among them, and the Court had no power to appoint 
an umpire without the consent of the parties. 191 P.R. 1883. Y 

fi) Umpire— When hia opinion pnovaiis. 

Where there was provision for the appointment of an umpire in case of differoacG 
of opinion among the arbitrators, the opinion of the umpire prevailed on 
the happening of differenoo among the arbitrators, 46 P.E. 1889. If 

Clause ih).*’ 

Igreemeut to be bound by opinion of majority— Omission to record the fact in the 
order of referaace. 

Whore the parties have agreed to be bound by the opinion of the majority of 
arbitrators, the omission of the Court to record the fact in the order of 
lefoionoe does not invalidate the referenoe to arbitration, 23 Ind. Caa, 
842. It 

4.—“ By empowering the arbitrators to appoint an umpire.’* 

(1) Delegation of powers— Arbitrator— Umpire. 

(a) Neither an arbitrator nor an umpire can delegate his powers. U.B.R. (I89T 
—1901), p. 8 ; 17 B. 129 ; 7 W.B, 269. B 

{6) A deputy or gumaetah cannot act as an arbitrator on behalf of another. Old 
S.O, 11 (O.O.). 0 

(c) But the performance of acts of a ministerial oharaoter may be done by 
another. 87 P.K. 1902. B 

(2} Award by umpire without consulting the arbitrators and differing from them. 
In a suit for redempliou of a lehha muhhi mortgage, both patties agreed to refer 
to arbitration the question as to the amount payable on redemption. The 
referenoe provided that each side should appoint one arbitrator and that, 
in oase of disagreement, the Court should appoint an umpire whose deoi> 
sion would be aooepted. The vtotds ** hat kasratrai" were cutout from 
the agreement to refer. Held that, as the arbitrators disagreed in their 
award, the umpire was entitled to settle the matter in any way ho thought 
proper without ooufetring with the arbitrators. 6S P.K. 1915 =» 167 P.W, 
E. 1916 = 80 lad. Caa. 87. E 

5. (1) In any of fche following oases, namely 

(a) where the parties cannot agree within a 
apSarbiSorin ^^easonabla time with respect to the appointment of 

certain oases. an arbitrator br the person appointed refuses to 

accept the office of arbitrator, 2 or 
(&) where an arbitrator or umpire — 

(i) dies, or 

(ii) refuses or neglects to act 3 or becomes incapable of 

' acting, ^ or 
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(iii) leaves Briliisb India in circumstanoea showing fehat be 
will probably nob return at an early date, or 

(el where the arbitrators are empowered by the order of refer- 
ence to appoint an umpire and fail to do so, 

any party may serve the other party or the arbitrators, as the ease may 
be, with a written notice to appoint an arbitrator 5 or umpire. 

' (2) If, within seven clear days after such notice has been served 

or such further time as the Court may in each case allow, no arbitrator 
or no umpire is appointed, as the case may be, the Court may, on applica- 
tion by the party who gave the notice, ® and after giving the other party 
an opportunity of being heard, appoint an arbitrator or umpire*^ or 
make an order superseding the arbitration, 8 and in such ease shall 
proceed with the suit. 

(HOTES). 

(DOld&ct. 

This rale oorresponda to Ss, 610, 511, 607, 2ud pata. of Act XIV of 1882, F 

(2) Analogous law. 

Compam (i) 3s. 8 and 9 of the Indian Arbitration Aot. 

(ii) Ss. 130, 131 of the Punjab Land Eevenue AotXVII of 1887. 6 

(3) Scope of the rale. 

This rale applies to oases, in which an arbitrator has not merely been nomina- 
ted, but has also consented to aot in the arbitration, and subseqaently 
dies or refuses to aot or beoomes incapable of acting. This section pre- 
supposes the existence of a valid reference. 6 A.L.J. 351 = 1 lud. Gas. 
354: ; teveraing on appeal, A.W.N, (1908) 159 ; 18 C. 324 ; 38 P.L.R. 
1901 ; 6 M. 414 ; 17 M, 498 ; 110 P.R. 1900 ; Eingland v, Lownder, 15 0. 
B.N.S. 173. H. 

1,— “Where the parties cannot agree.... to the appointment of arbitrator.” 
Kefuaal to nominate arbitrator, effect of. 

A refusal on the part of a patty to nominate an arbitrator in the place of one, 
who refused to aot, did not amount to a withdrawal from the agreement 
to proceed to arbitration. 1 Agra Rep. A.O. 109. I 

2. Stef uses to accept the office of arbitrator.** 

(1) Beftisal of arbitrator to accept nomination—Appointment of new arbitrator by 
■ 'Coart. . 

The Court has power, under this rule to appoint a new arbitrator in the place of 
another, when that other refuses to accept nomination, as refusal to accept 
nomination clearly signifies refusal to aot, 2 M.W.N. (1911), 132 = 10 M, 
L.T, 173 (P.C.). I 

(2) Arbitrator cannot be oompeiled to make award. 

(a) One of the most essential principles of the law of arbitration is that the 
adjudication of disputes by arbitrators should be the result of the free 
consent of the arbitrator, to undertake the duty assigned to him, 
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to accept the. aftic0 of srbitraior ‘*~~-iConduded). 

And the finaliiiy of an award is based entirely upon the principle that the 
arbitrators are Judges chosen by the parties themseives, and that such 
Judges are willing to settle the diaputes referred to them. H A, liO = A.W.N. 
{1884)212. K 

(b) So when arbitrators refuse to act, but subsequently make an award in 
. obedience to an order of the Court direoting them to proceed, their pro- 
ceedings are null and void, 7 A. 20, ^ M 

iS) 'Miiihds.’awal at resignation of office before aeceptaBce— Effect. 

(a) An arbitrator can retract his resignation before it is accepted. 15 W.E. 38 ; 

23W.R. 429. ... M 

{5) Such resignation and withdrawal does not divest him of his character as 
such. lOA. 137=»A.W.N. (1868) 28. ® 

Refuses or neglects to act.” 

Umpire agreed upon by parties refusing to act—Eower of Court to appoint a new 
uiopire. 

Where a suit was referred to two arbitrators, and an umpire was nominated and 
agreed upon by the parties, but the latter refused to act, the Court had no 
jurisdiotion to appoint an umpire in his place, if the parties did not 
consent to such appointment and that the reference to arbitration was 
invalid. 6 A.L.J. 351 = 1 Ind. Gas. 364. F 

4.—” Becomes incapable of acting,” 

Arbitrator becoming incapable of acting— Appointment of new arbitrator— Ob|eo- 
tion to applicability of section not taken In lower Court, 

On an arbitrator becoming incapable of aoting, the Court ordered a now arbitrator 
to bo appointed in his place. On the award being delivered, objections 
were preferred by the plaintiff which were disallowed, and a decree in 
accordance with the award was passed. It was not objected that this rule, 
under which the lower Court acted, was not applicable to the case. The 
plaintiff contended that the decree was wrong and must be set aside on 
appeal or at any rata on revision. Held, that the contention was not 
valid. It was too late to raise the objection that this rule was not applic- 
able to the case, that no appeal lay and that the Court would not exorcise 
revisional jurisdiction in the case even if the revision lay, 27 P.L.R. 
1910=8 Ind. Cas. 222=144 P.W.R. 1910. q 

To appoint an arbitrator.” • 

Cl) When party cannot apply to appoint arbitrator. 

Where a party to a suit has agreed to an arbitration and has selected an arbi- 
trator, ha cannot ask the Court to appoint another arbitrator. A.W.N, 
(1906), 61 = 3 A.LiJ. 185. R 

(S)“Ippointm&nt of second arbitrator without discharging first— Award, if valid 
If another arbitrator is appointed without formally discharging the first arbitra- 
tor, the validity of the award pfthe Second arbitrator cannot be questioned 
on the ground that the arbitrator was appointed without jurisdiotion. 
23 Ind. Cas. 842. g 
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6,—“ On applicstioa by the party who the notice. ’ ' 

U) longest of aii patties fot appolatment not necessary. 

An order under thi.", aaotion need not be passed with the consent of all the parties 
tothesuit, 6 0.LB.1. S-1 

(2) Refusal of patty whose arbitrator declined to act to suggest anothet—Power of 
Court to appoint new arbitrator. 

Parties to an administration suit entered into an agreement or oompromis©, 
whioh went beyond the actual matter of the suit between them, and the 
Court, under S. 375, O.F.C., 1883, made a decree in terms of the compro- 
mise, whioh provided that all points between the parties therein stated 
should be settled by arbitration of two arbitrators therein named. One 
of the arbitrators nominated by the respondents refused to accept his 
nomination, The Court, then, on the application of the respondents, who 
refused to appoint another arbitrator on their behalf, took the matter into 
its own hands under the latter part of this rule and adjudicated thereon, 
Held, that the decree under S. 375 of the Code was a final decree ordering 
the agreement and compromise of the patties to be carried into efieot, and 
the Court had discharged itself of the lis between the parties ; that there 
was, therefore, no suit pending, with whioh the Court oould proceed under 
this rule, , Held further that the agreement entered upon was something 
difierent from and went mnoh beyond the suit, and all that the Court 
oould do was to keep the maohiuery of arbitration going ; that the Court 
had power to appoint another arbitrator and was in no way precluded 
from making that appointment by the fact that the party, whose arbitrator 
had declined to accept nomination, refused to assist the Court by suggesting 
another name ; and that parties who agreed to set up a tribunal of arbi- 
tration were not bound to submit the case referred to another tribunal. 
3 M.W.N, J.911, 132 = 10 M.L.T. 173 (P.C.). T 

7. Appoint an arbitrator or umpire.” 

(1) Court to aecertain willingness of proposed arbitrator. 

Before asoertaining that a person is willing to act as an arbitrator, he should not 
be nominated as such. W.R. (1864), p, 338. ^ 0 

In order to perfect the appointment of an arbitrator, acceptance of the office is 
■ neoessary. 6 A.L.J. 361=1 Ind. Oas. 364. ¥ 

<S) Power of Court on refusal of arbitrator* 

(а) A Court has tho sole power to nominate tresh arbitrators in the place of those 

that refuse to act. W.R. (1864), p. 338. W 

(б) Whore one of the arbitrators refused to act and withdrew from the arbitra- 

tion, the Court was bound to appoint a new .arbitrator or supersede the 
arbitration and proceed with the suit. 7 A, 523=5 A,W.N. 133 ; 5 A.W. 
N. 60, See contra, 110 P.R. 1900. S 

C3) When Court cannot appoint fresh arbitrators. 

A Court cannot appoint arbitratora after the dismissal of a suit and before the 
grant of new trial. 19 P.R. 1869. ^ ^ ■ :y. 

(4) Power of Court to appoint new arbitratora* 

(i) AEBITEATOB APPOINTED WITHOUT CONSENT— REFUSAL TO ACT. 

(a) Where a Court referred a oasa to arbitratora named by the parlies 
without ascertaining whether the arbitrators would act or not, and they 
18 
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subsequastly decline to act, it has no po-wac to appoint new arbitEatbrs, 
wben one of the pasties objeot to the substitution of the nev? asbitsators, 
6M. 4M. Z 

(6) The Court baa no power under this section to appoint a new arbitrator in the 
place of another who has refusecl to accept his appointment. 110 P.B. 
1900 ; 17 M. 493 ; 18 0. 324. 1 

(ii) EeFUSAL AFTER AOGEPITANCE. 

Under this section, .the Court has power to appoint a new arbitrator only in cases 
where a person has signified his assent to taka upon himself the duty of an 
arbitrator, and after so signifying hi.s assent, dies or refuses or becomes 
incapable to act, or leaves British India, etc. 18 0. 324 ; 38 P.L.R. 1901. B 
<4-o) Hon-sobmissloa of awapdi within time fixed by Court. 

Where an arbitrator does not submit his award within the time fixed for filing 
it, his authority to submit ,the award lapses and it may be held that he 
has refused or neglected to act within the meaning of Soh, 11, para. 5, 
ol. (b), sub-ol. (ii) of the Oiv. Pro. Code. 23 Ind. Oas. 842, B-1 

(5) Refusal by one arbitraton? to act— Avsraf d by uemaining aubitrators. 

(«) When one of the arbitrators refuses to act tbs only oouraa open to the Court 
is to appoint a new arbitrator, or supersede the arbitration altogether and 
proceed with the oase. An award passed by the remaining arbitrators 
would be invalid, and the Court cannot pass a dooree in aooordanco there- 
with. 7 A. 523 = 5 A. W.N. 139. See 12 M. 118. C 

(b) This rule implies that in the nbsenae of one of the arbitrators, the others 
cannot act, 12 M. 113. D 

Second arbitration, necessity for. 

A Court need not oonsider a second arbitration, when it determines to go on 
with a case after the first arbitration. 4 O.F.L.B. 105. E 

(7) Selection of umpire. 

The Court should select an umpire from among the persons named by the parties 
in their submission to arbitration. 7 M.H.O.R, 72, See, also, 17 0. 200. F 

S.— I^ake aa order superseding the arblirailoa , " 

(I) When Court may or should supersede reference. 

(а) On one of the arbitrators becoming disabled to act, the Court may -'supersode 

the reference and decide the case itself. 66 P.E. 1870. G 

(б) Where the arbitrators failed to submit an award within the time fixed by the 

Court, it was neoesaary that the Court should pass an order superseding 
the vafetenoe to arbitration. 24 A. 312. ‘ H 

{2) When Court cannot supersede reference. 

(a) A Court cannot supersede a reference to arbitration on the mere allegation by 
one of the parties, that the umpire was tampered with by the other party. 
28 P.R. 1874. I 

(&) Where a Judge reduced to writing an Oral application by the parties and then 
made the reference, it was not competent for him to supersede reference, in 
the absehoe of the arbitrator deolmingto act. 4 A.L.J. 691=A,W.H. 
{1907) 273. I 
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8,— “Make an order superseding the arbitration ‘^—iGoncluckd), 

(3) Supersession of reference, effect of, 

Wi);hdrav?ai by the Court of a reference to arbittatio| does net bar a suit in 
respect of the same matter. 37 P.R. 1876. % 

(4) ©rounds for supeiescding a reference to arbitratioa, 

Tbe intention of the second Schedule to the Code of Civil Procedure is that, 
when once a reference to arbitration has been made under the orders of 
the Court, that reference should only be superseded for one of the reasons 
given in the schedule itself, and that allegations of corruption against the 
arbitrator should be dealt with under para 16, after the award has been 
received. 36 1. 354 =<12 a.L.J. 629 = 23 Ind. Oaa. 758, h 

(6) Irsiesfei’ence by Court with an arbitration proceeding pending under Its orders. 

(а) It is unsound on general principles to invoke the inherent jurisdiction of a 

Civil Court in a matter for which provision is made in the Code itself. A 
Court has no inherent jurisdiction under S. 161 of the Code to supersede 
an arbitration proceeding during its pendency, and the High Court can 
interfere in revision when the inherent jurisdiction of a Court is exercised 
wrongly and with material irregularity. (Ibid}, h-i 

(б) The " inherent jurisdiction” of the Court, if it can be called into play at all 

in this fashion while the arbitration is pending, should be, cautiously 
and sparingly exercised”, and only when it is obvious that the ends of 
justice would not be met by requiring the dissatisfied party to wait and 
see what the award might be and then to assail it on the ground of 
corruption or misconduct, if satisfied that such allegations can be made 
out. An application to a Court to interfere with an arbitration proceeding 
pending under its orders should not at least suggest grounds for supposing 
that the applicant will sufiet some irreparable injury if prompt action is 
not taken (Ibid.). h‘Z 

Powers of arbitra- j^very arbitrator or umpire appointed Under 

tor or umpire ap- paragraph 4 or paragraph 5 shall have the like powers 
if his name had been inserted in the order of 

graph 4 or 5. 

reference. 

(NOTES). 

Old Act. 

This rule corresponds to S. 512 of Act XIV of 1882, 

7. (1) The Court shall issue the same processes to the parties and 

witness whom the arbitrator or umpire desires to 

Summoning wit- examine 1, as the Court may issue in suits tried 
»e seo and, default. 

before it. 

(2) Parsons not attending in aocordanee with such process, or making 
anv other default, or refusing to give their evidence, or guilty of any con- 
tempt to the arbitrator or umpire during the investigation of the matters 
referred, shall be subject to the like disadvantages, 2 penalties and punish- 
ments, by order of the Court on the representation of the arbitrator or 
umpire, as they would incur for the like offences in suits triad before the 
Court. 


m 


feTATCTB LAW re AEBITRATION IN. BRITISH INDIA, [PAET 

i2NDSOH. 


{NOTES). 

UpoM.m , . . 

This rule oossespontls to S, 513 of Act XIV of 1882, M 

{S) InalogouB Law. 

Compare S. 132 of the PuBjab Laud Reveoue Act XVII of 1887. 1 

The Court shall issue.... to examiae^*^ 


(1) Examinatloa of witaesa by commission. 

When a case Is referred to arbitration, it is competent to the Court to issue under 
this rule, a commission for the examination of witness. 7 Bom. L.B. 560.0 

{2} Arbitrator not bound by technical rales. 

As an arbitrator is appointed to give an equitable relief, he is not bound by the 
teohnioal rules of Court. 1 W.R. 12. P 


(3) Nature of evidence to be admitted by arbitrators. 

(a) The arbitrators should take only such legal evidence as may be neoessary to 
decide the matter referred to them. 2 B.L.B. App. 25. Q 

{h) An arbitrator cannot import into his proceedings admissions made and evi- 
dence taken in a former proceeding. 2AW.R. 81. B 

(4) Examination of arbitrator as a witness. 

The arbitrator cannot be examined as a witness as to the grounds of his decision, 
but there is no objection to his being examined as a witness to prove any 
admissiou which may have been made before him, in the oourse of the 
arbitration and which might be material evidence. 17 W.R. 516. S 


.2.—“ Perso]iis....shaH be subject to the like disadvantages,** 

(1) Arbitrator may proceed ex parte. 

In the absence of the defendant, an arbitrator may proceed ex parie, S.D..N.W. 
1866, p. 83. T 

(2) Arbitrator not to be punished for refusal to attend. 

Arbitrators cannot be punished for refusing to attend Oourt. 2 P.R, 1871, U 

8. "Where the arbitrators or the umpire cannot complete the award ^ 
Extension of time within the period specified in the order, the Court 
for making award. jxiay, if jt thinks fit, either allow further time, 2 and 
from time to time, either before or after the expiration of the period fixed- 
for the making of the award, enlarge such period ; or may make an order 
superseding the arbitration, 3 and in such case shall proceed with the suit, 

(NOTES). 

(1) Old Act, 

This rule corresponds to S. 514 of Act XIV of 1883, V 

•f2) Analogous Law, 

Compare S« 12 of the Indian Arbitration Act, W 
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i,—“ Caanoi complete the award.” 

{1) Making and not delivery of a\?avd within time is essential. 

Delivery of the award within the time fixed is not essential ; it is suffieient, if 
the award ig made and signed by the arbitrators before that time. 26 A, 
105 ; 27 A. 459 = 2 A.L.J. 201 = A.W,N. (1905) 47 ; 8 O.W.N. 916 : 89- 
IMiS. 1907 ; 22 M. 22 ; 13 B. 119. But see 8.A. 543=6 A.W.N. 178. 

M,B.”Sea notes under rule 10 on this point, X 

(2) Iward made in time but filed after the time fixed. 

Where the Court granted time till the 28th of February 1914 for “ filing ” the 
award, and the arbitrators made an award in the Hindi language on that 
date, and also signed the same, but instead of filing it on that day had the 
same rendered into English and filed the same on the 2nd of March 
following : 

Held, that the word "filing ” in the Court’s order was a clerical error and since: 
the Hindi award was " made ” within the time fixed by the Court, it did * 
not matter that the award rendered into English was prepared and filed 
two days later ; the requirements of the law bad been satisfied and the 
award was a good one. 18 C.W.N. 1325. X-1‘. 

Court may.,.. allow furiber time.” 

(1) Power of Coart to extend time, 

The Court has power to extend the period within which an umpire may give in 
his decision, just as it may in the case of an arbitrator. 4 M. 311. Y' 

(2) Dlscreiion of Goart to enlarge time for delivery of award. 

Under this rule, the Court may, in its discretion, enlarge the period for the deli- 
very of the award without the consent of the parties and even if they 
oppose the enlargement, there being no provision in this rule that enlarge- 
ment shall be granted by consent. 2 W.E. 297, Z 

(3) Enlargemout of time after expiry of time originally fixed. 

(a) Under this section, the Court, of its ovvn motion or on the application of the 

parties, may extend the time for making the award, even after the time 
fixed therefor has expired. 10 A. 137=8 A.W.N. 28; 11 M. 85 ; 15 M. 
■384... ■ ■■ . ■ A 

(b) But in 2 N.L.K. 81, the Court doubting the soundness of the view of the 

Allahabad High Court in 10 A. 137 observed : — “But it may be assumed 
that an order of extension having retrospective effect can be passed after 
the original period has expired. The exercise of the power must nevertheless 
be limited by what is contained in S. 514. That section allows extension for 
one reason and one purpose only. The reason is that the arbitrators have 
been unable to complete the award within the original period. The pur- 
pose is that the award may be completed within the extended period, It 
therefore follows that the moment the award has been oompleted, this 
section ceases to have any applioation. There is no warrant for intro- 
ducing into its plain provisions something which is not expressly or by 
reasonable implioation to be found there, namely, a power to extend time 
so as to validate a oompleted award which was not made within the 
period allowed by the Court, This would be in direct conflict with the 
last paragraph of S. 521.” B- 
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1 .--'“ Cmrl muy ,. ... . ..nIJow further if me ’^-^iCond-uded), 

(e) Qziffire Whether tbe case ia 38 0. 022 had bean rightly deeidad, having 
regard to the change in the law made by the wordings ol B. 148 and 
Sch, ir, ols. 8 and 15 of the Coda of Civil Procedure (1908), which would 
seem to give the Court discretion to extend the time even after the original 
tima for making the award baa expired. IS C.W.N. 1325. C 

(d) V/hefcber, having regard to the above ohartges in the law, the decision of tbs 
Privy Council in Rajah Bar Narain v. Bhagwant, 13 A, 300 is of the same 
binding authority as before, ilbid.) B-i 

(3 a) Irhitratop after time originally fixed if faacius officio. 

But the arbitrator can only extend the time in suoh eases, before the time 
originally fixed for making the award had expired. If he did not do bo, 
he was by reason of effluxion of time functus officio and had no further 
jurisdiction in the matter. As in this ease the arbitrator had extended 
the time after the three months originally fixed by Court had expired, the 
award must be set aside, although it was submitted within the time 
so extended by the arbitrator. 19 C.W.N. 166, C-2 

(^) Coort can’t extend time after delivery of award. 

Under this rule, the Court has power to extend the time for the delivery of the 
award only so long as the award is not completed. The Court is not 
competent to exercise that power after the award is made and delivered, 
13 A, 300 (P.C,) ; 15 M. 384. C-? 

(5) Order granting extension of time to be in writing, 

The application for extension of time and the order of the Court thereon should 
b 0 in writing. 3 M. 59. D 

(6) Order for enlargement of time should be express. 

Extension of time for the delivery of an award must be express and cannot bo 
implied by the passing of a decree in accordance with the award. 8 A, 
648=6 A.W.N. 179 ; 13 A. 300 (P.C.); 10 A. 137»8 A.W.N. 82. E 

liHay make an order superseding the arbitratioa,’’ 

(1) Neglect of arbitrators to submit award— Power of Court. 

Where the arbitrators neglect to submit an award within the time fixed, the 
Court may cither appoint new arbitrators or make an order superseding 
the arbitration , 24 A. 312. p 

- (2) No order superseding arbitration— Jurisdiction of Court. 

A dispute was referred to arbitration appointing two arbitrators and an umpire. 
The notices issued to the umpire and one of the arbitrators were returned 
unserved. The Court, while issuing notices to the arbitrators, had passed 
the order that, if no award was filed within the period fixed, the pasties 
were to be in attendance with their witnesses prepared to proceed with tho 
case, No award was filed within the prescribed period, and the Subordi- 
nate Judge dismissed the suit. Beld, whether the order passed by the 
Subordinate Judge amounted , to ■ a dismissal for default or a deoision 
against the plaintifi on tho merits, it was made without jurisdiction, 
having been passed in the absence of a proper order superseding the arbi- 
tration, before the Court proceeded to dispose of tho case. 10 A.L.J, 23 
=16Ind. Oas. 177. C5 
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5 .—** May make an order stipersediag ibe arbiieatian ^^—iGoncluded). 

Ho foi'kial oi?dei> of sapepgeBsioa—Pffoceediag after time with soie. 

Whece ao order was made extending the time for return of the award, aad the 
suit was proceeded with, it must be taken that the arbitration was in 
effect superseded, even though there is no formal order to that effect, 14 
M.Ii.T. 388 = (1913) M.W.N. 863. 6-1 

(3) OKdei? Buperaeding award cannot be paased after completion of award. 

An order, superseding the award under para. 8 of the saoond sohedule to the Coda 
of Civil Procedure, cannot be passed where the award has already been 
made and completed, or in other words, delivered within the time fixed, 
though it may reach the Court afterwards. 16 0*0. 94= 17 Ind, Gas. 320.H 

(3>a] Application to correct an award— Limitation. 

No speoifllc provision is made in the Dimitation Act for applications to correct 
an award. 24 M.L.J. 483. H-1 

{4} Procedure adopted in superseding arbitration not prescribed by. law— Revision. 

When the Lower Court, in superseding an arbitration, has adopted procedure not 
prescribed by the law and there is no other available remedy, the Chief 
Court is competent to'interfere in exercise of its revisional powers. 261 
P.W.R. 1912=125 P.R. 1912; See, also, 37 P.R. 1895, I 

(5) Reference fallen through-T-Procedure. 

Where a reference to arbitration fails thlongh owing to non-submission of the 
award on the date fixed for submission, the course the Court should 
follow is to fix a date for the heating of the suit, so as to enable the parties 
to appear and adduce evideuoein support of their respeotiva oases, Where 
this procedure was not followed, the High Court set aside the order of 
dismissal of the suit for default of appearance. 12 C.L.J. 624, J 

(e-a) Agreement not to dispute award— Effect. 

While the award was being rendered into English, the parties entered into a written 
agreement not to dispute the award, the plaintiff was precluded from 
questioning the award. The agreement might be regarded as amounting 
to a fresh submission and acceptance of the English award as an award 
binding on all the parties to the agreement or it might be regarded as a 
lawful adjustment of the suit which might be enforced as a decree under 

O, XXni, r. 3. 18 O.W.N. 1325, J-l 

(6) Arbitration not superseded— Appeal. 

Under S. 104 (1) (a) of the Code of 1908, no appeal lies when the arbitration is 
not superseded under Soh. 11, ol. 8 of the Code. 251 F.W.B. 1912=125 

P. R. 1912. • K 

9. Where an umpire has been appointed, be may enter on the 
Where umpire ^ ^ arbitrators, — 

may arbitrate in lieu (d) if they have allowed the appointed time 

of arbitrators, g^pire without making an award, or 

(b) if they have delivered to the Court or to the umpire a notice 
in writing stating that they cannot agree. 

(ROTES). 

Old let, ■ ’ 

This rule corresponds to B. 516 of Act XIV of 1882, L 


r 

U. " 
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Umpire — may enter on the reference/' 
fl| ExteMloa of ilmefoi? iiiisgips to make awavd. 

A Gou?i; lias povver to oxfeaad the period within which an umpire may give his 
docision, just as it may in the case o£ an arbitcatoj.’. 4 M. BIL ffi 

Umpire Mol agpeelng wish any arhltrato*, 

All award oi the umpire not agreeing with that of any set of the arbitratoi'Ot 
where such agreement was the oondition of reference, was not legal. 7 
A.W.N. 197. M 

10. Where an award ^ in a 3uifc has been made the persons who 
Award to be sign- made ifc shall sign and cause ifc to be filed ^ in 

ad and filed. Court, together with any depositions and docu- 

ments 5 which have been taken and proved before them j and notice of the 
Sling shall be given ^ to the parties. 

(NOTES). 

(1) Old Act 

This rule corresponds to S. 616 of Aot XIV of 1882, 

{2} Analogous lew. 

Compare (i) S. 11 of the Indiau Arbitration Aot, (ii) B 
Revenue Aot XVII of 1887. 

I, Award," 

(1) Nature of docaraeni forming award. 

(a) An award should be a single instrument complete in itself, signed oonjointly 
by the arbitrators and in the presence of each other. It should not consist 
of several papers bearing difiaront dates. 12 W.S. 397 » 8 B.L.R. 130 (N) 
=»8 B.L,E. 319 (a), ■ S 

{&) No dooument other than that resolved upon by the arbitrators can be treated 
as an award. U.B.K. (1902-1903), Vol. II, Arbitration 1, R 

(2) Decision according to oath is no award. 

Where a party agreed to be bound by the oath of the other patty, a decision of 
the arbitrators in aooordanoa with the oath was an award. 4 A. 283, But 
see 1 A. 635 ; 4 A, 302. S 

<3) Battlement arrived at by parties on the advice of arbitrators. 

A petition to the Court presented by the arbitrators, together with a document 
executed by the parties embodying the terms of a settlement arrived at by 
them on the advice of the arbitrators, is not an award, 79 P.R. 1877. T 

(1) Gontruciion of ” made.” 

(a) The word *' made ” means that the mind of the arbitrators has been deobared, 

27 A. 459 = 2 A.L.J. 201=«A.W.N. (1905) 47. ' D 

(b) The word * made ’ does not mean delivery because ” making ” and “ delivery” 

indicate different stages. The word * made ’ does nob include the filing of 
the award. The validity of the award depends upon the making of it, 
and it is immaterial on what date it is filed. {Ibid), 2G A. 105. ¥ 


. 133 of the Punjab Land 
P' 
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2.—“ Made (Concluded), 

(c) In 5 B.L.R, 357j Norman, J*, obBerirad as follows ; — “ No donbt where fehere 
asa several arbitrators, the judioial act of making an award must be the 
aot of all the arbitrators. They must all be present together and conour 
in that which is to stand as their joint judgment. But when the award 
is completed and the funotions of the arbitrators as judges are at an end, 
it matters little through what channel the award is transmitted, or in 
other words by whom it is submitted to the Court. I think, therefore, 
that the reason of the thing as well as the ohanga in the language shows 
that the completion and delivery of the award mentioned in Ss, 31S and 
318 (Act VIII of 1859) is something different from the submission to the 
Court under 8. 320.” W 

(«?) Aa award made eafter the earpiry of the time fixed by the Court is void 
ab initio. It cannot be invalidated by the acceptance thereof by the Court 
after the expiry of the time, nor by an order of the Court for extension 
of time made after the making of the award. 3 N.L.B. SI, X 

Persoas who made it shall sign it.” 

(1) teavd not signed at the same time. 

(a) If the case has been regularly heard by all the arbitrators sitting together, and 

an award has been drawn up and signed by them, the mere omission of 
the arbitrators to sign the award at the same time and in each other’s 
presence does not invalidate the award. 8 B.L.E. 128. Y 

(b) If all the arbitrators agtaa to an award, they need not sign it in thspre* 

senoe of each other, 18 M. 22. ’ . Z 

{3) Signature of parties to a wasd. 

, The signature of the parties in an award does not afieot the oharaoter of the 
award. 6 O.P.L.B. 95 = 81 P.B. 1913 = 20 Ind. Cas. 868. & 

(2«o) Hward not signed by parties—Validity. 

An award even in the absenoa of the signatures of the parties, is binding on all 
who had agreed to make reference to arbitration, 32 Ind, Gas. 88. B 
{2-&) Iwaud not signed by the minority. 

Whan the parties have agreed to abide by the decision of the majority of the 
arbitrators, an award oannot be set aside on the ground that it has not 
been signed by the minority. 6 W.R. 96 ; I Patna L.J. 90. . 0 

(8) Jlil arbitrators to be present at all meetings. 

(a) The presenoo of all the arbitrators at all meetings, and above all, at the 

last meeting, when the final act of arbitration is done, is essential to 
the validity of the award. 7 A. 523=6 A.W.N. 139 ; 1 0.0. 181. D 

(b) In the absence of one of the arbitrators, the others oannot aob. 12 M. 113. B 
(4) Irbitrators should act together. 

All the arbitrators should act together in every stage of the proceedings. 8 W. 
R, 171 ; 6 W.R. 269, F 

(4-a) Fiach arbitrator must act peraonaily. 

On a reference to several arbitrators togatber, where there is no clausa providing 
for an award made by less than all being valid, each of them must aot 
personally in performance of the duties of his office as if he were the 
sola arbitrator. 16 0.0. 94» G 

(6) Giai award, 

(a) An oral award though undesirable is perfeotiy valid. 3 Bom. D-B. 691. H 

19 
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■3,^^* Persons who made it shall sign it ’"—{Condtidsd}, 
ibl SJ'ioagii Rii oral award may be given and a nofca ce minufc;? oi i« uisy bo auJfi." 
cieali, at'ill, if the arbitralioEs tegolve that the .award ifi to bo put in the 
form of a documant to be signed by them, nothing but >:uoh dooamoQii 
can be treated aa, the award. U.B.E. (1892-1896) 276. I 

ini Jn 6 B. 663, the High Oohrt treated an oral award as tho real aw'ard and 
bald that the record of it was valid although it w.i.s signed by only four 
out oi seven arbitetoES. , ..0 

(S-a) Oral award, when can operate to tsansfespsoperty, 

An oral award oan be as good, and effective as a ‘'written aw.arcl. But until an 
award, whether oral or written, has been made a rule of Court so as to 
give it the foroa of a Civil Court decree it cannot operate to transfer 
property. 17 O.C. 108=24 Ind. Gas. 542, K 

(41 fames? of arhitratoi? to determine queation of limitation. 

In the absence of express authority, a reference to arbitration in Upper Burma 
does not include an authority to dispose, of a v^uestioa of limitation. U. 
B.B. (1892-96), p. 9. L 

(7) Objeotlosi on groand of limitation not to he paised after award. 

An objection on the ground of limitation oannot be raised, where the matter in 
dispute had been referred to arbitrators and au award bad been made by 
them. (1878) 8,0. Part X, No, 13. M 

Cause it to be filed.” 

fl) Time for filing award. 

Where the date fixed for filing an award was a holiday, it oould be filed on the 
following day. 78 P.R. 1899. K 

(2) ifalldUy of award not filed in Court. 

Au award written and signed before tho date fixed, but not filed in Court before 
the expiry of that period, is valid. 89 P.B. 1907. 0 

(S) Hecesslty for publication of award. 

■fl ia neceaaaiy for the validity of an award that it should be published, 19 
A.W.N. 30. p 

(4) Pabllcatton of award, meaning. 

By the term publication is meant, generally speaking a delivery, to some of tho 
parties to the award ; and probably a holding of it by the arbitrator after 
notice to the parties for the purpose of delivery might he held to effectu- 
ate the award. 19 A-W.N. 30. ^ ^ 

(5) lafnsal to file award. 

deatraotion of an award after presentation in Court is no ground for rehisiog 
to file it. 1 Sind L.B. 167. ^ 

/ of arbitrators after filing award. 

e arbitrators become fundm oj^oio after tho award is made and filed, 9 
Of sfs. ' s 

s' not open to a dissentient arbitrator to come iu sftocivards and sign tho 
award nor has the Court any power to allow him to so sign it, The 
awa^rd if |o signed subaaqiuontly beoojpea illegal. 33 0. 498. T 
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' 'S. Togetiser with say ^epositloas Bad ■'dommeMs.^*- 
Ill lAltrateif 4© relMi^si peeQs?ds to Court, 

An firbiiciii'or obould not permit she removal tif documents entrusted to him and 
foEXaiag part of the record ; 12 W.R. 397-8 B.L.E. 3i9, note *> butehouid 
return the award and records direot-to ths Court. (Ibid.) Tbo Court oan 
compel him to deliver up the documents entrusted to him, 17 C. 832. U 

|2) BellTOPf of award, 

The arbitrators may deliver thoaward'to a third party to be filed, 6 B.L R. 857 .¥ 

(8) DeMyery of proceedings and exhibits. 

{a) Although an arbitrator may deliver an award to one of the parties, he ought 
not to band over with it the proceedings, depositions and exhibits in tbs 
suit. S B.L.R, 357. W 

(6) They must be delivered to the Court direct. 12 W.E, 397. ^ 

(4) £ilen of arbitrator on award, 

(a) In the absence of an express promise by the parties to remunerate, an arbitra- 
tor has no remedy to recover 'his remuneration ; he can only refuse 'to 
deliver his award until his charges are paid. 22 P.E, 1897. ^ 

(&) An order oompeliing him to produce the award will be interfered with in 

revision. (Ibid), 25 

6,— Notice of the fitiag shall be given. " 

(1) OmisBiou to gi'se notice of filing— Irregularity . 

The omission to give notice of the filing of an award under this rule is a material 
irregularity within the meaning of S. 115 , G.P.O.. 1908 , "wbidh will 
vitiate a dt oteo passed in terms of the award. 11 M, 144 ; 20 A.- dTis^lS 

A. W.N. 132; U.li.R. (1897—1901) 290, A 

(l a) Notice of submission necessary. 

Under Art. 158, Limltatiun Act, the period of ten days is to be computed from 
the day on which the parties receive notice that the award has been sub- 
mitted to and not from the date on which it is actually -received by the 
Court. So where the award was submitted to the Court on SOth. September, 
but the parties came to know of its submission on 11 th October, the 
petition of objection to the award presented on 20th October is within time. 
80 P.W.E. 1915=96 P.L.R-. 1916=28 lad. Gas. 427. B 

(2) Notice for filing reconsidered award. 

It is necessary that notice should be given to the.parties, before filing an award 
in its final shape, after reconsideration by the arbitrators. 2 U.B.R. 
(1897-1901), 24. 

Miscellaneous. 

(1) Suit to refiovrer property discovered after award. 

There in nothing to prevent a .member of a family from suing for her share in 
the property, discovered after an award to belong to the family. S.J.U. 

B. 196'. B 

(2) Sal© of claim under inchoate award. 

An expectant claim under an inchoate award Is not saleable in execution of a 
decree. 7 B.L.B. 186 (P.C.) = 14 M.I.A. 40. B 

(3) Blsmisaal of suit after award on ground of limitation. 

A Court should mot dismiss a suit on, the' ground 'of limitation, afkr reference to 
arbitration and' delivery df the aWatd. '■•IT A'^WilST.' 162. S' 
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11. ' Upon any referenee by' an order of iibe Gourt;, the arbikator or 
Btaiiemsnt ol sp^ Umpire may, with the leave of the Gourtf, stale the 

dal oasa 1 by asbj- award as to the whole or any part thereof In the 

fcssiors OS umpire. form of a special ease for the opinion of tho (Jorirt, 
and the Court shall deliver its opinion thereon, and shall order such 
opinion to be added to and to form part of the award. 

.. (HOXBS). 

ai'OM'iet. ' 

This rule oortasponds to S. 517 of Aofi XIV of 1882. See, also, S. 90 of fcho Codo, 
(2) Analogons Law. 

Gompam ol, {b) of S, 10 and ol. 3 of S. 11 of the Indian Arbitration Aot. Q 
Statement of special case , ‘ * 

(1) Arbitrators applying for Coart’s opiaton on burden of proof. 

Where the arbitrators applied to the Court for an ©xprefision of its opinion on the 
burden of proof in the case, and, the conduct of the arbitrators in this 
partioular ease was not objected to in the Court of first instance, no 
appeal lay from a deoree on the award of the arbitrators, merely because 
the Court gave its opinion on the question put in the special case. 56 
P.R. 1889. H 

(2) Application to file award— Time for filing objections. 

Under Art. 158, Limitation Aot, read with ols. 10 and 16 of the Second Schedule 
of the Civ. Pro. Code, 1908, no application to sot aside an award could be 
admitted after the expiration of ten days from the date of filing award. 
The period of ten days cannot be computed from the date of service, upon 
the objeoting party, of notice of filing the submission in Court, ti 8.L.R. 
190«27 Ind. Oas. 371. I 

(S) Oouft if can advise arbitrators. 

There is nothing objectionable in the Court’s helping the arbitrators with advice 
and orders when they come to it in a difficulty. 11 P.W.8. XSlS^'iS P, 
R. 1916. J 

Pojyer to modify 12. Tha Oourb may, by order, modify or correol; 
, p correct an award 1, 

(a) where it appears .that a parfe of the award is upon a matter 
not referred to 2 arbitration and such part can be separat- 
ed 3 from tha other part and does not affect the decision 
on the matter referred ; or 

16) where the award is irnperfeot in form, or contains any 
obvious error ^ which can be amended without affecting 
‘ such decision ; or 

where the award contains a clerical mistake or an error aris- 

ing from an accidental slip or omission. 
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(HOTBS). 

.11). OM Ict. .. ■ . . 

This mla oorresponds to 8. 518 of Act XIV of 1882, E 

fa| laalogoss law, 

Compare ol. (c) of S. 10 of the Indiaa Arbitration Act. K-l 

(3) .S«ofe, of the section, 

3s, 12 and 14: of the and Schedule of the Civil Procedure Code refer to awards 
mads on a reference under S. 3, and do not apply to an award made with- 
out the intervention of the Court. In the latter case, the Court has no 
power to amend or remit the award. 14 Ind. Oas, 578, L 

Court may,*., modify or correct aa award," 

(1) Construction of awavd. 

An award must be oonstrued by its language, and not by the oral evidence of the 
arbitrators. 3 N.W.P. 117. M 

(2) Validity of award opposed to Hindu Law. 

An award of proprietary rights cannot be questioned on the ground that the de- 
volution of property is opposed to Hindu law. 14 G.P.L.R. 94. M 

(3) DoYOlution of property, if alterable by award. 

It is not competent to an arbitrator to alter the course of legal devolution of pro- 
perty in a mode at variance with the ordinary principles of law governing 
the parties, in the absenoe of special custom prevailing in the family. 23 
A. 383 (P.C.) = 5 C.W.N. 585«28 LA. 111. 0 

2, ~^" Award..,.upoa matter not referred to," 

Hecesslty for separate awards. 

There should be separate awards in respect of matters referred to 
and those referred to by the Judge. 3 W.R. {Mis.) 27. 

3, —" Where..., such part can be separated." 

{!) Part in excess of authority separable. 

Where an award oonsists of two separable parts and one of them only is an excess 
of authority, the other part of the award can be given eSeot to. 87 P.R. 
1902 (P.O.). 0 

(2) Void portion separable. 

Where the void portion ol an award is separable and the remaining portion of it 
determines all material questions submitted, the valid portion of the 
award may be maintained, 18 P.R. 1892. B 

4,--*“ Where the award.... contains any obvious error." 
fower of Coart to amend and correct award for obvious error. 

An issue whether a particular properly was endowed property, and whether it 
was partible or not was referred to arbitrators for determination. The 
arbitrators decided that it was not endowed, property but held that it 
should not be partitioned and must continue as endowed property ; Held, 
that the award contained an -obvious error,, which the Court was competent 
to modify and correct under this rule. 2 Ind. Oas. 858. S 

13. The GoTirfe may also maka suoh order as iti thinks fib respecting 
Order as to costs the eosts of the arbitration where any question arises 
of arbitration. 1 respecting such costs and the award contains no 
suflioient provision ooncerning them. 


by the parties 
P 
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(HOTES). 

Aefc. ■ 

This rule Qorfesgonds to S. 51D of Act XIV of 1882. S’ 

■fS) loalogoas law. 

Compare B. 17 of f.he Tndiatj Acbitratioa Aofe. i'”3i 

Otder m ta costs of arbitration. ** 

(1) *hbn:4Wili'a6oi’® eaiii tel wilh qaeatSon of'eosfcs. 

The question of costs of the reference and award may be dealt with by the 
arbitrators, only when all the matters in difference between the parties 
have been referred to them. 1 B.ti.R.O.C.J. 144; ; 91 P.E. 1888 ; 2 Ind, 
Jur. N.S. 12. 13 


(2) Court's power to award costs where no award is made. 

(a) Where no provision is made in the award or whore no nvf&tA has been mads 

by an arbitrator appointed by Oourt, the Oourt has power to award costs 
of the arbitration, as, for ingtanoe, the arbitrator’s fee as costs of a pro- 
ceeding incident to a suit, under B. 36, Civ. Pro, Code, 1908. 6 S.L.R. 
226 ; 19 lud. Caa. 611, t 

(b) (Phe power of Court to award the arbitrator’.? fees as costs is not limited to 

cases when an award has been. made. 19 Ind. Gas. 611. W 


(3) Award silent as to costs. 

In a suit filed in fornia pcJwjiem, the whole ease was referred to arbitration. The 
award allowed about one-third of the claim but was silent as to coats. The 
Oourt, in passing decree in accordance with the terms of the award, 
awarded full costs to the plaintiff. Held, on appeal, that the order of the 
lower Oourt as to costs was wrong. The Chief Oourt ordered the parties to 
bear their own onats. 35 P^L.R. 1906. X 

(4) Unauthorised provision as to costs in award, effect of, 

Where a submission to an arbitration does not leave the question of costs to the 
arbitrators, an award which makes provision therefor should not be filed 
in Court. 9 B. 82. V 

( 5 ) 0da'rt’^S'pd^4r to vdry arbitrator’s order as to costs. 

’#h’'ere tho'award directs’ that each' party should beat his coats, it is not in the 
power of the Court to vary this order by making an additional order that 
the-plainiiff’ana the defendant should each pay half the amount of Court- 
fees to Government. 16 P.R. 1880. -S! 

■Wfiete the order of reference gives the arbitrator full discretion over costs, the 
arbitrator'alone can fix the scale of costs. Bourke.? Rep. 0.0. 7. A 

Where award or Gourti ma,y remit ^ the award or any 

matter tafetted to matter relerlrea to arbitration to the ra-cousideration 
of the same arbitrate 3 or umpire, upon such terms as 
it-thinks-fit,-" , , 

'(d) "Where 'tba^awaird 'has ' left’ mrdetarmined any of the matters 
referred to S arbitration, Or Wlssta it determineB any matte 


arbitra|iion May be 
remitted. 
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not i-elsrrad to^ arbitration, notes such matter can ha 
separated without affecting the detarraioation of the matters 

referred ; 

(/)) vfhGro the award is so indefinite as to be incapable of 
execution ; 

{(}) -where an obieotion to the legality of the aw?.rd is apparent 
upon the face of it 

(NOTES). 

,(ll:OM Icl. ■ 

This Euls oorresponda to B. 620 of Act XIV of 1882. B 

(2) faalogoaa Law. 

Compare 8, 13 of the Indian Arbitration Aot, B-1 

I,— ** Courts max 

(1) Opart pacinofe remit unneceasarily. 

A Court should not remit an award for re-oonsideratiou unneoessarily, 14- W.B. 


2) Propriety of remission -Which Cpart to deteriplne. 

(а) The Court which accepts an award, should determine the ^rq^riety qf remit- 

ting it to the arbitrators for re-obnsideration. 64 P.B. 1870. D 

(б) The question whether the remission of pn award wpa proper or not could 

be entertained in an appeal. 3 A. 636=:1 A.W.N. ^ ; g2 202. E 

(3) Ref aaal to remit awaud — Appeal. 

(а) A refusal by Court to remit an award under rule U oi Schedule, It of the 

Civil Procedure Code is not appealable. 16 Ind, Oas., 573. F 

(б) Under para. 14 of Bah. II of the Civ, Pro. Code, a Court may remit an award 

to an arbitrator upon the ground that the award has left undetermined one 
of the matters referred,, but if the, Court, aft“ ®opBide^ipg thg qbjaQ^iqp 
made upon this ground, refuses to remit the award to reconsideration, no 
appeal lies from such refusal. 23 Ind. pas. 862. G 

(4) Eemissiop of private award. 

The Court has no power to remit an award, made without the intervention of 
• Court, for re-oonsideration by the arbitrators. 27 A, 526. H 

To the re-^coasideratiott of the same arbitrator,” 

Power o£ arbitrator to re-coaslder award[ after it is madp, 

On the objection of any party, the arbitrators can Ea-oons|deE their award after it 
is made, but before it is submitted to the Court, Thus a fresh award 
is valid and legal even if it is difierent in its terms from the original one. 
73 P.W.R. 1910 = 6 Ind. Oas. 9^^. | 

3.---”Where the award h^s left undeterpaiae^ any o| tM 
matters referred to V 
U) RsmigsioB for mistakes and omisaions. 

If the arbitrators commit mistake^ Ojg q|gi§§iqps sppl? as qapnpt bq ||pflpdg^, t^q 
Court should return the awayd for re-oopsi^qj^tiop. 7 W.B. ; 2 A. 
181 ; Fuller v. Femoiek, 16 L.^. C.?* 79. 5 


152 


®AS17TE LAW re ASBITRAa’ION SN BHIMSH IKDIA. [PAET 

[2hd Soh. 


• : 5 .— •H'fiere ifte swarrf has ieft undetermined any ot'tbe mstters : . 

reietred ”-^(Oonchided), 

m 'Bee^ee pasaei wllhout esquiring into objeetiosa to awas?«i— Reraasd. 

Where a decree waa passed on an award, without eaquiriag into the objootion to 
the award on the ground of misoonduot of the.arbitratoES 9 tha suit was 
xomsHdsd for passing a fresh judgment after enquiring into tha objeotion. 
184 P.R. 1882. K 

(3) Ordesf ijejeatiing objections to an award without adequate enquiry. 

An order rejacting the objections to an award without adequate enquiry into 
them, apparently under the impression that these were not raised within 
time, is liable to be sat aside on revision by the Chief Court, and the case 
is to be remanded for adjudicating them in ‘a proper manner. 30 P.W.B. 
m5»96P.L.R. 1915=28 Ind.Cas. 427. ^ h 

(&) Awai'd not finally determining matter referred for arbitration. 

The partners in a money-lending firm referred their disputes and difiarencea 
regarding certain items to arbitrators agreeing in writing to abide by their 
award if, made by a certain date. The arbitrators made ‘the award by tha 
specified date and directed that, as the plaintiff purchased outstandings at 
a certain valuation, the defendant should be responsible for any error or 
omission in the accounts regarding those outstandings. 

Held, that the award did not finally determine the questions referred for arbitra- 
tion, as it exposed the defendant to a suit by the plaintiff for any error or 
omission subsequently discovered in the accounts, however unintentional 
it might be. 24 Ind. Gas. 132. M 

(5) Withdrawal of question from arbitrator. 

When'the parties withdraw certain questions from the arbitrator they cannot 
complain of there being no decision on those questions, 14 A.L, J. 481. H 

Where k determines any matter not referred to.*” 

Bomlsslon for deciding matters not referred to. 

(u) Where an award embraces matters not referred to arbitration, the Court 
should remit it for ra-oonsidaration by the arbitrators. 60 P.S. 1896. 0 

(b) The Court is bound to refuse to file suoh an award. 29 M. 303. P 

Where the award is so indefinite as to be incapable of execution.*' 
Power of arbitrator to ascertain points at issue. 

Where a reference is made “ of all matters in difference” in tha suit and tha issues 
are not definitely laid down, the arbitrator may ascertain tha points at 
issue from the parties, 2 N.W.P.H.O.R. 150, (g 

6.—** Objection to the iegalky,... apparent upon the face of it,*’ 

11} Remission of illegal and defective award. 

An award illegal and defective on the face of it, must be remitted for re. 
consideration, 2 N.W.P. 160; and in the absence of such illegality or 
^ defeat, a Court is not justified in. remitting the award, 2 A, 118 , R 
(2) Eomission for disregard of law or custom. 

Open disregard by arbitrators of proved aw or custom is a good ground for 
remitting the award, 12 P.R. 9 , g 
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6, Objection ia the ie^ality.,.,.,appareai upon tbs 
jfBce of /< ”— {CowcZwded). 

(8) Eemisslon for Illegal eet-off, 

Wlaere an award had allowed as a set-oE, an iiem founded on a wagsnng trans- 
action, the proper procedure for the Court wag to remit the award for 
re-oonsideration by the arbitrators, 101 P.E, 1868. T 

(4) Award of gome arbitrators tendered as the award of all arbitrators. 

An award purporting to be the act of a certain number of arbitrator®* If ten- 
dered to be filed as the award of all the arbitrators, should be rejected, 
U.B.R, (1892-1896J, 276. 0 

(5) Finding in award not based on any evidence. 

An award is not defective simply because that a finding therein is not based on 
any evidence ; all that the Court has to see is the bona fldes of the arbitra- 
tor. 13 P.W.R. 1914=114 P.L.B. 1914=23 Znd. Gas. 950. ¥ 

(6) Clerical error in award. 

A mere clerical error in an award can be put right by a Court under the powers 
conferred on it by S. 161 of Civ. Pro. Code {1908). 13 P.W.K. 1914»114 
P.D.B. 1914=23 Ind. Oas. 950. W 

(7) Sllpsin award. 

The Court is bound to correct any obvious mistakes or slips in an award in the 
same manner in which mistakes in deorces are corrected. (1913) M. W.N. 
338 = 24 M.L.J. 483 = 13 M.L.I, 849 = 19 Ind. Cas. 496. X 

Miscellaneousv 

(1) Proof of objections to filing of award. 

Objections urged against the filing of an award must be proved and not merely 
alleged. 28 B. 287. ¥ 

(2) Waiver of condition in reference. 

Before the disposal o£ a case by the arbitrators, the parties may waive a condition 
that the award shall deal with all the matters refected to arbitration, 21 
0. 690 = 21 1. A. 47. Z 

(8) Necessity for separate finding. 

Where the whole matter in difference between the parties is referred to arbitra- 
tion, a separate finding on each issue is not necessary. 22 M. 202. A 

(4) Court cot to decide in excess of award. 

A Court cannot give something not allowed by an award, 5 C.LiR, 33S. B 

(6) Parties to join in agreement to abide by oath, 

All the parties to a referred suit must join in an agreement to abide by the oath 
of a party thereto. 4 A. 302. S 

(5) Parties to reference, if can object to the legality of the award. 

Submission to an arbitration does not operate as waiver of an extrinsic objection 
that the award is illegal because baaed on an illegal act or subjeot-raatter. 
21 O.L.J. 273 = 19 O.W.N. 948. 0 

15. (1) An award 1 remifcfced under paragraph 14 becomes void on 
Grounds f'-r s t arbitrator or umpire to reconsider it. 2 

ting aside award. ^ * But no award sbali be set aside 3 except on one of 
the following grounds,^ namely 
(a) corruption or misconduct ^ of the arbitrator or umpire ; 

20 
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(b) eitbar party having bean guilty of fraudulent eonseaJmenfc of 

any matter which he ought to have disclosed, of wilfuUy 
misleading or deceiving the arbitrator or umpire j 

(c) the award having been made after the issue of an order by the 

Court siis30rs0ding the arbitration and proceeding with the suit 
or after the expiration of the period allowed by the Court, or 

(2) Where an award becomes void^ or is set aside under clause (1), 
the Court shall malie an order superseding the arbitration 9 and in such 
case shall proceed with the suit. 

(NOTES). 

(1) . Old Act, 

This rule corresponds to S. 521 of Act XIV of 1883. S 

(ha) biffereace between this rule and S. 831 of Act XI Y of 1882. 

The dlHerenco between S. 621 of the old Code and para, 16 of Sch, 2 to the new 
Code is that, under the former, an award made after the time fixed by the 
Court for making it was a mere nullity and consequently the Court could 
suo motii treat it as non-existent, but according to the latter such an award 
is simply liable to be set aside upon an application by one or other of the 
parties. So if no such application is or can be made or if it is refused on 
some ground, the award becomes final, and no appeal lies from the decree 
based thereon, ii P.W.R. 1916. F 

(2) Analogous law. 

Compare S. 14 of the Indian Arbitration ot. Compare S. 206 of the N.W.P. 
and Oudh Land Revenue Act, 1901. 6 

(6) Scope of the vnie. 

This rule does not deal with the question of jurisdiction but specifies the grounds 
upon which an award may be sot aside. 80 0. 397 >^1 O.W.N. 646. H 

I,--*' A%vafd.” 

(1) Nature of document fosralng award. 

See 12 W.R. 897; U.B.R. (1902-1903), Vol. II, Aibitration 1, under r, 10 
. supra, ' ■ . I 

(2) Decldon in accordance with oath ia no award. 

See 4 A. 283 ; 4 A. S02 and 1 A. 635 under r. 10. d 

(8) Settlement arrived at by parties on the advice of arbitrators. 

See 79 P.R. 1877 under r, 10. K 

2,—*^ Becomes void oa tailare, ,,,io reconsider it , " 

(1) Arbitrator deciding to reconsider award. 

(а) Where the arbitrators or umpire decline ot declines to reconsider an award 

remitted for reconsideration, the award beoomea void, even in the absence 
of proof of corruption or misconduct. 7 W.R. 406 ; 3 W.R. 168. L 

(б) Where an award is remitted to an arbitration for determination of matters 

■ r . • left undetermined and the arbitrator refuses to reconsider and complete 

the award, the Court has no alternative but to ignore the incomplete 
award and try the ease. 16 0. 806, K 
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Becomes void on failure.,.. io reconsider H ^ (Concluded) , 

(2) Irbifeatos? aot aotfag as per girectioos in the order of remiseioa, 

Aa arbitrator to whom an award is remitted for reconsideration with an express 
injunctioa that a full enquiry is to be made and who does not take any 
evidenee but makes bis second award merely on the strength of a local 
inspection fails to reconsider it within the meaning of this saction, 
A.W.N. (1893) 45. M 

3,— No award shall be set aside.’* 

(1) Agreement not to raise any objection against award binding on the parties. 

(а) Where the parties have expressly agreed that the award was to be final and 

binding and that none of the patties would offer any ‘objection whatsoever’ 
to it, no objection either on the ground that the award was made after 
time or on any other basis which can be raised under this rule is entertain" 
able. 44 P.W.R. 1916. 0 

(б) It is competent for the parties to agree that the question of fraud ox miscon- 

duct on the part of the arbitrator shall not be raised by either party, 
(Ibid.) P 

(3) Application to set aside award. 

(a) An application to set aside an award falls within rule 15 of the 2ad Schedule 

of the Code of Civil Ptooedute and does not inolude proceedings under rules 
12 and 14. (19X3) M.W-N. 33a«24 M.LJ. 483»lS M.Ii,T. 849. Q 

(b) Art. 158 of the Limitation Aot does not apply where the award is on the 

face of it void ; for the Court ought to take judicial notice of its patent 
invalidity, notwithstanding the fact that neither parky' has taken any 
objection thereto. Lola v. Chandhri Aldus Samad, 16 0.0. g4>»17 Ind, 
Oas. 820. 1 

(2-a} Effect of order setting aside award. 

So long as an order setting aside an award is in force, the award has no effect, 
21W.R. 261. S 

(Q-b) Time for application to set aside award. 

An application to set aside an award must be made within ten days from the 
time the award is received by the Court for the purpose of being filed, and 
not from the time when it is filed. 6 0.W,N, 813. T 

(3) Application to set aside award presented after the prescribed period of 

... limitation. - ... 

Under S. 6 of the Limitation Act, the Court has no authority to receive an 
application to set aside an award after the lime prosoribed by Art, 168 of 
the Aot. It is not competent to the Court to extend the time prescribed 
by that article. 17 Ind. Cas, 7 = 18 O.LJ. 35v 11 

(4) Order setting aside award when appealable. 

(a) 'When an appeal is finally preferred against a decree of a Coutt of first 
instance, which Court has, in theooucse of the suit, set aside an avratd of 
arbitrators on the ground of misconduct, the order setting the award aside 
can be traversed in the appeal against the whole decree, but it is not 
appealable as an interlocutory order. 106 P.W.B. 1912 ■= 133 P.L.E. 1912 
■ >=-97 P.R. 1912== 16 Ind. Gas. 62 ; 69 P.R. 1876 ; 72 P.B. 1881 ■ 81 M. 
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award shsil be set aside *^--iOontinue4). 

{b} Ho appeal lies againsfi an order aeiting seido an award. S3 A. dOS^A.W.H* 
(1906), 6i=3 A.LJ. 168; contra^ it the order proceeded on ground nofe 
coiiteffipiated by Sfaia aeotion, A.W.H. (1908), 242=5 A.L.J. 644 = 
4 M.L.T. 400, ® 

(8) Appeal against order oyerruliBg objections to award, 

(cl) No appeal lies against an order overruling objeotions to an award on a refer- 
ence througb Oonrt. 9 Ind. Oas. 385. S 

{h) A referonoa to arbitration was made in a pending litigation through Court, 
and the arbitrator’s award was challenged, under 2nd Bohedule, Cl. 15 
(1) (a), ontbe ground of misoouduct of the arbitrator. After making an 
inquiry into the allegations of misconduct, the Court disallowed the objec- 
tions and passed a decree in accordance with the award. Held, that no 
appeal lay from the order disallowing the objeotions or from the decree 
passed on the basis of the award. 16 Ind. Cas, 696. ¥ 

(6) Appellate Court may restore an award set aside on insufficient grounds. 

A Court of appeal has power to consider an order setting aside an award and to 
restore the award if it has been set aside on insuffioiant grounds, 4 P.W« 
R. 1913 (N.W.F.P.). Z 

(7) Appeal on grounds of miscondnct. 

No appeal lies against a deorae on judgment in accordance with an award, on 
the sole ground that She arbitrator had been guilty of misconduct, 29 A. 
457 = A.W.N, (1907), 117 = 4 A.L.J. 465. A 

(7>n) Objection to the conduct of arbitrators— Revision. 

No revision is maintainable on the ground of objeotions as to the oonduot of the 
arbitrators, 32 Ind. Cas. 250. B 

(3) Plaintiff’s application to set aside award refused— Judgment given on award 
on defendant’s applioation— Appeal. 

Where an application by the plaintiff to set aside an award on the ground that 
arbitrator failed to submit his award within time was refused, and, subse- 
quently, on the application of the defendants, judgment was given on the 
award, and the plaintiff appealed from this judgment, Held, that no 
appeal lay against such judgment cither under the Code of Civil Prooedurs 
or under the Letters Patent, 39 0. 822, C 

(9) Reference under Code of 1883— Order refasing to sat aside award made after 
this Code— Appeal. 

Where a reference to arbitration was made under S. 606, Civ. Pro. Code, 1882, 
and an order refusing to set aside the award was made by the Court on 
20th March, 1909. Held, that the right of appeal was governed by the 
provisions of the Code of 1908 and that, therefore, no appeal lay against 
that order. 6 S.L.R. 168. P 

(10) Eovlsios to arbitration proceedings. 

(a) Where in arbitration proceedings an appeal is not allowed, revioion would 
be still mors objectionable. 9Ind, Caa. 385. E 

■ : (5) An order setting aside an award on the ground of the arbitrators’ miseonduot 

is hot jsubjeot to revision. 4 Bom. L.R, 267^26 B. 66U F 
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3. -^** No award shall ha set aside ^-^-iOoneluded), 

(c) Where a subordinate Court erroneously sets aside an award on the ground of 
misconduct of the arbitrators, the Court cannot be coasidorad to have 
acted illegally in the exercise of its jurisdiction, so as to justify 
interference in revision. 7 O.W.N. 5d5«s30 0, 897, 0 

(11) Suit to set aside award. 

A suit is not mainhainabla to sot aside an award of the arbitrators appointed by a 
Revenue Officer under the Punjab Land Revenue Act, 1887. 52 P.E, 

' 1898. , ■ . . . ■■ m 

4, —** Bxcept on one of the following grounds.” 

(1) Grounds lor setting aside an award, 

An award under arbitration proceedings could be set aside only on the grounds 
provided in Soh. II of the Civil Procedure Code of 1908. 32 Ind, Cas. 161. 

I 

(l.a) Nature ot objections, 

(a) The parties to a reference are bound by the result of the arbitration, in the 
absence of proof that the award is open to just exceptions. 130 P.B, 
1883. j 

(i») A Court should not enquire into objections to the filing of an award othet 
than those mentioned in this schedule. 31 P.B, 1898. K 

(2) Court cannot interfere with award on the gronnd that it is not correct, 

The arbitrator is the chosen Judge of the parties, Hia decision is final and the 
Court has no right whatever to touch that decision or interfere with it, 
merely on the ground that it is not correct or that it is the result of bias. 
U Bom. L,R. 1007. ~'"£ 

(3) Award being against written statement. 

An objection that an award is against the written statement of the defendant k 
not sufficient to set aside an award, 7 W.R. 28. M 

(d) Arbitrator, being a relative of party. 

Nor is a charge of partiality on the ground that an arbitrator is a relative of 
a party is sufficient to sot aside award, 23 W.R. Ml ; 7 A. 278 «» 
A.W.N. (1885) 12. H 

(5) Decision on evidence not strictly legal. 

An award cannot be sat aside on the ground that the arbitrators received and 
decided the case on evidence not strictly legal. 4 0. 231 ; 11 M. 85, 0 

(6) Party’s Ignorance of proceedings before arbitrators. 

Nor an objection that a party, through the fault of his agent, was ignorant of 
the proceedings before the arbitrators is a suffioient ground for setting 
aside award. 1 Tay, and Bell, 41. P 

(7) Formal defect in award, 

An award of the arbitrators should not be set aside lightly or for a merely formal 
defect, where the parties had consented to abide by their decision , 65 P. 
E. 1899. g 

(8) Arbitrator proceeding on ignorance of law. 

An award cannot be set aside on the ground that the arbitrators proceeded on 
an ignotanoe of law. 47 P.B. 1867 29 0. 167 *"6 O.W.N. 226'»'3S I, 
A.m , ^ ^ M 
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4. '^''-Except a» om of the following grounds ”-*-{OonUnmd), 

(9) SffcllpatoM iepSslBg lafoymatioB OB matters of law. 

It vYOuld be pcudenfc and disoceet for arbitrators, when they desire to put them* 
Eeives on the best footing of information as to nfatters" of law, to ask all 
she parties to bo proseiit when they oommunioate with any gontloman 
whom they may see upon that subject. But, if they cannot be shown to 
have acted with improper partiality or for any other purpose than that of 
being correctly informed about the law and avoiding mistakes of law, 
their award should not on that ground be set aside. RoUand v. Cassidy, 
(1SS8) L.B. 13 App, Gas. 770 ; 29 0. 864 = 7 O.W.N. 82 = 4 Bom. L. R. 

^ 673. S 

(10) Ibsence of one of the arbitrators. 

An award cannot be set aside on the ground that the arbitrator of one of the 
parties was absent. (1880) S.O. Part X, No, 16. T 

(11) Improper reception of evidence. 

The improper reception in evidence, by arbitrators of a 
admissible, is not in itself a sufdeient ground for 
award of arbitrators. 4 0. 231=2 O.L.R. 483. 

Vol. 606«6 W.S. Mis. 83. 

(12) Urbltrators’ connection with the snbject-matter. 

A party appointing an arbitrator with fuii knowledge of his oonneotion with the 
subject-matter cannot object to tbo award of the arbitrator on the ground 
of that connection. 2 U.B.R, (1897— 1901), p. 8. Y 

(IS) Esamination of witness in the absence of some of the arbitrators. 

Where, notwithstanding that some witnesses were examined by some arbitrators 
in the absence of the others, a party took part in the proceedings, such 
conduct on his part amounted to a waiver of the irregularity in the 
procedure. 2 U.B.R. (1897-1901), p. 21, W 

(14) Award dictated and signed by parties— Registration— Signing parties whether 
allowed to pick holes in award, 

A document signed by arbitrators as their award does not cease to le an award 
merely because tbs settlement was arrived at by the parties and was also 
signed by them. 

Such documents did not require registration. Where the parties have them- 
selves signed the award, they should not be allowed to pick holes in it. 
134 P.L.B. 1914 = 22 Tnd. Cas. 412 = 101 P.W.E. 1914. X 

(15) Order of reference iSxing no date for making the award. 

A Court set aside an award on the ground that no date had been fixed by the 
order of reference for the making of the award and that no notice of its 
filing was given to the plaintiff. An objection to the filing of the award 
had, however, been made within time : Eeld, that in setting aside the 
award, the Court acted illegally and with material irregularity, 32 Snd. 
Cas. 846. Y 

(16) IProceedings coudactcd In the absence of a party, 

An award was set aside on the ground that the arbitrators conducted ptooeedinga 
in the absence of one of the parties' and did not give them reasonable 
opportunity of being heard. SO.W.N, 861. Z 


document not legally 
refusing to confirm the 
But see B.L.E. Sup. 

U 
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Except Qtt one of the following grounds '^—{Oonchided), 
ill) Ivbil3.*atoi.'s adding one to their Qonib3r« 

An award waa aet aside on the ground that the arbitrators had added another to 
their number. 7 A.H.G. 367. k 

Corruption ormiscondiict,*’ 

(1) lilsgal gratiflcatioa accepted by one of the arbitrators. 

Where one of the arbitrators is guilty of misoooduet and is found to have accept- 
ed an illegal gratification from one of the parties concerned, tfae award 
ought to be set aside in its entirety, inasmuch as it is difficult to say how 
far the other arbitrators were influenced by the biased and interested 
opinion of one of them- 18 Ind, Gas. 92. B 

(2) Misconducl!, meaning. 

(a) The word “ misconduct ” as used in this paragraph does not necessarily 
comprehend or include misconduct of a fraudulent or improper character, 
but it does comprehend and include action on the part of the arbitrator 
which is, upon the face of it, opposed to all rational and reasonable 
principles that should govern the procedure of any person who is called 
upon to decide upon questions in difierenoe and dispute referred to him 
by the parties. A.W.N. (1889) 124. G 

(i) ‘Misconduct’ does not of necessity imply ‘corruption,’ though ‘corruption’ 
necessarily implies ‘misconduct.’ . 30 0. 397=7 G.W.N. 545. U 

(c) The term ' misconduct ’ in this paragraph as applied to proceedings before 

, arbitrators, covers the violation of their duties and responsibilities as 

expected from them by Courts of Justice. It does not necessarily imply 
corruption or any other moral turpitude on their part, Thera may be 
ample miscondact in the legal sense sufficient to make the Court set aside 
an award, even when there is no ground for imputing the slightest 
improper motive to the arbitrator. 9 A. 253. E 

(d) Bo, an award will be set aside where the arbitrator has improperly refused to 

grant the necessary adjournments to the parties, or where he has refused 
to hear the necessary evidence within the scope of the referanoe, so like- 
wise, if he has examined a witn0.s3 or a party in the absence of his 
opponent, 9 A. 253. E 

(2.a) Arbitraior eliould act with aornpuious fairnesB towards both parties. 

[a) It is because the award of an umpire or arbitrator is final and the party against 
whom it is made is debarred from appealing to any Court of law, however 
unjust the award may be, that the Courts have been most anxious to see 
that nothing unfair or irregular is done by the arbitrator or umpire while 
discharging his duties as such. The Courts have always been most alert 
to interfere and set aside any award in which it appears that the arbitra- 
tor or umpire has not acted with scrupulous fairuess towards both par- 
ties. 14 Bom, L.R. 1007. 0 

(5) The Courts, in oases of reference to arbitration through the Court, have 
always exercised a most careful and vigilant supervision over the conduct 
of the arbitrator, to whom, at the request of the parties, it delegates the 
duty of deciding disputes between the parties, and any irregularity or 
action which is not consonant with the general principles of equity and 
good conscience which ought to govern the conduct of an arbitrator is 
resented by immediately brnshiug aside the award of the arbitrator against 
whose decision there is no appeal- 14 Bom, L.R, 1007. H 
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5 .— Corruption or misconduct ’*-~{Coniinued}. 

(S o) Ooaduct of ai’bitratoFs should uot be liable lo miseouatFUsttou 

ia o! £ha highest ijaportanca, io the interest of the parties making a reference 
and in the interest of the arbitration generally, that arbitrators should do 
nothing to make their conduot liable to misconstruction or to shake the 
oonftdenee reposed by the patties in them. 18 Ind, Gas. 92 I 

(3) Olauao {a) not applicable where there is no award. 

Soh, II, Cl. 15 (1) (a) of the Civ. Pro. Code has no application where the award 
has not been given. 251 P.W R. 1912— 125 P.R. 196, J 

'(^) MSsconduct-Exampies, • . 

(i) Private AND SECRET INQUIRIES BY ARBITRATOR. 

It Is legal misoonduot on the part of the arbitrator to make private and secret 
inguiries and to make his award on information which he has privately 
obtained. 4 A.L.J, i69»A.W.N. (1907) 75. 1C 

(il) ISiEaLECT TO ATTEND MEETING. 

The neglect of some of the arbitrators to attend arbitration meetings is a mis 
conduot justifying the setting aside of the award. 8 W.B. 171. Ii 
fiii) PERVERSITY IS MIOONDDGT. 

Perversity is misoonduot within the meaning of S. 15 of the jieoond seheflule of 
the Code, and a Court would be justified in setting aside an award on 
that ground. 14 Znd. Oas. 976. M 

(iv) ARBITRATOR NOT TO RECEIVE EVIDENCE IN THE ABSENCE OF A PARTY. 

(a) It is a well-established principle of law that an arbitrator ought not to hear 

or receive evidence from one aide in the absence of the other side, without, 
if he does, giving the side affected by such evidence the opportunity of 
meeting and answering it. Atidi AUtrain Patkm is a rule of justice or 
universal application and must bo observed by the established Courts of 
Justice, by the arbitrators, or by special tribunals like caste panchayets, 
18 B. 299, H 

(b) When the arbitrators recorded the evidence of one party in the absence of 

the other and omitted to give the latter opportunity to produce his own 
evidence, the Court was justified in sotting aside the award. 66 P.R. 
1907»169 P.L.R. 1908 = 148 P.W.R, 1908. 0 

(c) In 3 O.W.N. 361, Maclean, O.J., observed as follows In my opinion the 

arbitrators put themselves in the wrong ab iniiio by holding their first 
meeting behind the backs of the appellants. It is all very well to say 
nothing was dona at that meeting ; but how do we know what may or may 
not have been said by the plaintifis 7 They may, for aught we know, have 
made ex park statements to the arbitrators about the ease, they may 
have instilled some poison into the arbitrators' minds to the prejudice of 
the defendants, and so conducted themselves as to warp the judgment of 
the arbitrators in relation to the case to bo subsequently presented by thfs 
defendants. In holding Bhis meeting the arbitrators do not appear to me 
to have aoted with that absolute impartiality, with that sansa of fairness 
; . . to both sides, which is so essential, so preliminary an element in oases of 

this oias,s. I am- by no means prepared to say that this ez park meeting 
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S.—‘‘ Cotrupiion or misconduct ’ ’—(Coniimied), 

is not alone saffioiant to warrant the Court in setting aaifla the award. 
But apart from this, the? did not give the defendant a fair and reasonable 
opportunity of laying their views'befora him. They appear to me to have 
rushed the hearing of the case.” 

id) Where a witness was examined by some of the arbitrators, and subsequently 
ail of them refused to examine the witness that had already been examin- 
ed, suoh refusal amounted to misoonduot on their part. 2 U.B.R, (1897- 
1901), p. 14; 12 M. 113. P 

(v) Not giving opportunity to prove contention. 

Failure to give an opportunity to a party for proving his oontaution is 
misconduct. 9 A.W.N. 124. Q 

(vi) REFUSAL TO EXAMINE ALL WITNESSES. 

(a) An arbitrator is bound to examine all the witnesses produced before him, and 

a refusal to do so is misconduct on bis part. 58P.R. 1889. R 

(b) An award was set aside on the ground that the arbitrators refused to hear 

witnesses produced by either party. 12 O.L.R. 564. 3 

(vii) REFUSAL TO AMEND AWARD REMITTED ON GROUND OF ILLEGALITY. 

So is a refusal on the part of the arbitrators to amend an award remitted to 
them for reconsideration on the ground of illegality . 101 P .R. 1868. T 
(viii) Certain arbitrators being absent at the time op making aw'ard. 

An allegation that certain arbitrators were not present at the time the award was 
made and did not sign the award, though it purported to have been signed 
also by them, is a charge of misconduct. 29 G. 36 = 22 W.R. 418, U 

(ix) Agreement to exclude certain evidence in arbitbation—arbi- 

TRATOR admitting AND DECIDING CASE ON THAT EVIDENCE. 

AU matters in dispute in a suit wore referred by the Court to arbitration, upon 
the basis and footing that a certain piece of evidence was to be excluded 
from its consideration. In the course of the proceedings, the arbitrator 
admitted, at the instance of one party, and in spite of the protest of the 
other party, the evidence, and acting upon it shifted the burden of proof 
from one side to the other. The other side again protested and with- 
drew from the arbitration. The arbitrator proceeded ex parte and gave 
his award. A motion having been made to the Court to set aside the award; 
Held that, in admitting the evidence complained of, the arbitrator 
committed a breach of the directions of the Court and a grave error of 
judgment which prejudiced the case ; and that he was, therefore, guilty of 
what in law was called ‘ misconduct.’ 14 Bom. L.R. 1007. ¥ 

(x) HONEST ADMISSION OP DOCUMENT IN VIOLATION OP RULE OP EVIDENCE, 

(u) The honest, though mistaken, admission by arbitrator of a document in viola- 
tion of a rule of evidence introduced prohao vice would not be a ground for 
setting aside an award. 19 Xnd. Gas. 931, W 

(b) A suit was referred to arbitration with a stipulation that the arbitrators do 
proceed on the basis of there having been no adjustments and the adjust- 
ments relied upon by the plaintiffs be not taken into consideration by 
them, During the arbitration proceedings the question arose whether 
the debt of a particular item was proved. An adjusted account was ten- 
dered in evidence by the plaintiff in which account the item appeared, and 
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S.'^‘‘CorTiipiion or misconduct ’* — (Continued), 
the signature on which bad bees admitted by the other side in his wnttoa 
statement. The defendant obieoted, but the adjusted account was aecept- 
ad in evidence in proof of the debt. The defendant, however, did not 
seek the interposition of the Court for a proper construction of the terms 
of the reference : he withdrew from the case, and allowed the inquiry to 
go on, and it was only when the award had been made, that he asked tho 
Court to interfere and set the award aside as a nullity : Held, that the 


arbitrator’s action did not amount to miaoonduofc and the award was 
valid, 19 Ind. Cas. 934. X 

(5) What is not miscondnet. 

Ci) Delay in making awaed. 

In attention or delay on the part of the arbitrators does not amount to mis- 
conduct. 41 P.R. 1875. Y 

(ii) DELEGATION OF MINISTERIAL ACTS TO THIRD PERSON. 

An arbitrator may delegate to a third person the performance of acts of a minis- 
terial character. Such delegation does not amount to misconduct. 29 
0. 864 «7 0.W.N. 82 = 4 Bom.L.R. 678. Z 

(in) DISREGARD OF LAW. 

Open disregard of proved law or custom is not misconduct, 12 P.R. 1869. M 
(iv) DECISION ACCORDING TO INTENTION OP FATHER OP PARTIES. 


Where, in a dispute between the members of a family as to the division among 
them of the family properties, an arbitrator was selected by reason of his 
knowledge of the circumstance of tho family, a decision of the arbitrator 
giving effect to what ha conceived to be the intention of the father of the 
parties was not bad for misoonduot. 70 P.R. 1891. B 

{v) FAILURE OP AN ARBITRATOR TO ATTEND A FORMAL SITTING. 

Where all the disputed matters between the parties were decided by the arbitra- 
tors at sittings, when all were present, the fact that one of them did not 
attend some of their sittings, when no business of a disputed character 
was gone into, would not amount to misoonduot. 2 O.L.J. 61. G 

(vi) SURMISE OP PARTIALITY. 

An award cannot be set aside on the mere suspicion thrat the arbitrator has 
been partial. 7 A. 273 = 5 A.W.N. 12 ; 22 W.R. 447. B 

{6} Full enquiry into the objections neceasary. 

(n) A Court should make full enquiry into the objections made to an award 
before setting it aside. 2 N.W.P. 241. B 

ih) The Court should record its opinion as to the truth or otherwise of the 
allegation. 12 P.R. 1869. F 

(7) Who la to detemino the misconduct of arhitratop. 

The duty of determining whether an arbitrator duly appointed has or baa not 
been guilty of misconduct, has been left by tho Legislature to the Court in 
which the award is filed. 16 Ind. Oas. 695. CJ 

(8) Appellate Court—PIea of corruption rejeotod by first Court. 

A plea of corruption of arbitrators rejeoted by the Court of first instance cannot 
be taken up by the Appellate Court. O.G. ’s S.C,, 18lh Juno 1864 
(O.O.). H 
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S.~** Corruption or miscdaduct ■{Concluded}. 

|9) Mligcondset sufficient to set aside award. 

la order that a Court may safe aside an award on the ground of misoonduot, 
the ‘smisconduct charged must amount to corruption or fraud or Some- 
thing from which corruption or fraud might be inferred. 5 O.P.Li.R, 
' 202 . .. . 

110} Misconduct of avbitratop does not render the award a nallty. 

The fact that a duly appointed arbitrator has been guilty of misconduct in 
making an award does not render the award a nullitpt . Such an award 
cannot be described as being no award at all. 16 Ind. Gas. 595. J 

(11) Charge of misconduct— Action against party. 

No aotion for damages would lie against a party for imputing corruption to the 
arbitrators appointed in a suit, though the charge was false and un- 
founded and made from express malice, 16 F.E. 1879. K 

Fraudulent concealment.. ..disciosed.’^^ 

(1) Fraudulent concealment of material facts affecting finbrnission. 

In oases of arbitration where a person is appointed by two parties to exercise judi- 
cial duties there should be uberrima -fides on the part of all the parties 
concerned in relation to bis selection and appointment and every disclosure 
: which might in the least affect the minds of those who are propoaiug to 
submit their dispute to the arbitrament of any particular individual as re- 
gards bis selection and fitness for the post ought to be made, so that each 
party may have every opportunity of considering whether the reference to 
arbitration to that particular individual should or should not be made. 
25 G. 141. L 

|2) Fraud must be alleged and proved. 

In order to set aside an award on the ground of deceit or fraud, there must have 
been some fraudulent suppression of. evidence or other malpractice of the 
successful party which must be definitely stated in the plaint. 1 Ind. Jur, 
O.C.12. M 

(3) Arbitrator, the retained pleader of a party. • 

(a) Where the arbitrator is the retained pleader of the plaintifi, and when 
there is no diBolosura of that fact before the appointment of the arbitrator 
to the defendant who goes to arbitration consequently in ignorance of that 
fact, the award is not valid and binding on the defendant, 25 0. 141. SI 
{h) The omission of the arbitrator to disclose the fact that be was consulted, 
engaged, or retained by a patty previous to the arbitration is such niisoon- 
duot as to vitiate the award. U.B.R. (1897— '1901), 13. 0 

(4) Arbitrator, am-muktear of one of the parties. 

If after reference it transpires that the arbitrator has been acting as am« 
muktear of one of the parties without remuneration, the other party can 
withdraw from the reference. An award made by such arbitrator, after 
receipt of notice of revocation, cannot be enforced by suit. 29 0 . 278 = G 
G.W.N. 235. B 

.(6) ladebtadsiesa of arbitrator to a party, 

"^^Where an arbitrator, being indebted to one of the parties at the time of the 
reference, or being so indebted after the reference, fails in either case tn 
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Fmuduleai cdnc&Bimeat , , ..disclosed ’’‘--{Concluded), 
aisoiose, the faofe to the other party, such party is entitled to revoke the 
referenoa oa disoovery of the fact. Any award of such arbitrator is invalid. 
29 0. 278=6 C,W.N. 235. ‘ fj 

-(6) 'P©rsopallntefeat of srhltrator in the sabject-iuatter of the award, Ittafgnlieant 
and nnkaown to himseif, . 

If an arbitrator, unknown to one of the parties, has . personal interest in the 
subjeet-matter of the award, it would be improper that he should act as 
arbitrator. If, however, his interest is insignifioant and unknown to him’ 
self so that it is impossible that it could have infiaenoed his award in any- 
way, the Court would not bo disposed to set aside the award. 19 C3.W-- 
N. 165. R. 

7.—“ Being otherwise invalid!.” 

(1) Award, not prime facie illegal. 

Where there was no illegality on the face of an award, a Court was not justided' 
in setting it aside and determining to proceed with the suit, 2 A, 118. S' 

(2) Notice of the meeting of arbitrators not given to a party. 

An award is not rendered invalid by the want of notice of the meeting of the 
arbitrators to a party, who, prior to suoh meeting has written a letter to 
the arbitrators purporting to revoke the submission, 29 M. 44. T 

<3) Receipt of fees by arbitrator. 

An award is not invalidated by the fact that the arbitrators have received remu- 
neration for their trouble, when the oSer proceeded from the parties 
themselves, and wasmade at a meeting of the arbitrators at which both 
the parties ware present and was aobepted formally, a record being made in 
the proceedings of the arbitrators. 29 M. 44. U 

(4) Evidence recorded hy umpire alone. 

An award made on evidence recorded by the umpire alone, the arbitrators not 
attending any of the sittings, is not valid. 1 O.C. 181. ¥ 

(5) Iwavd in excess of authority. 

An award in excess of authority is not valid. 6 O.P.L.E. 95. W 

(6) Award against person not consenting to arbitration. 

Where the plaintiff and only one of the defendants consoutod to arbitration, and 
the arbitrators passed an award against all tbe defendants, the award 
was illegal, and the Court was wrong in adopting it, by striking out the 
name of the non- consenting defendant. 3 P.R. 1872. X 

(o-tt) Award touching the interest of gtrangers. 

Asa submission only refers to the arbitrator questions between the parties, the 
moment he touches the interest of strangers, he exceeds hi.s anthoriiiy and 
his award is void, 21 O..L. J. 873. ¥' 

(7) Award not complying with order of reference. 

Where the object of a rofetenoa was that certain accounts should be axaminod 
' . - , by the arbitrators, an award arrived at without such examination ^as not 

,, . . valid. 5 P.R. 1876. Z 
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7,--“ Being otherwise invalid! **—{Continusd), ' 
iB) Iwapd by Qnwlliiag arbitcatoPB. 

4n awaifd made by arbitrators, who were unwilliag to act, was not valid, 4 
A.W.N. 209 ; 7 A. 20=4 A.W.N. 212. S 

(9) Award by persons not addressed to in order of reference. 

An award purporting to ba made by parsons more than ware addressed to in the 
order of reJetence is not valid. 7 N.W.P. 867. B 

|10) Award not complying with order of remission. 

An award made without taking evidence, as required in the order of remission, 
is not valid, 13 A.W.N. 45. C 

(11) One arbitrator not joining in deciaion. 

Where an agreement to refer, contemplated that all the arbitrators should take 
part in the decision of the case and one of the arbitrators did not join in 
the decision, the award was not binding on the parties. 65 P.E. 1882, D 

(12) Award when not valid. 

(а) An award was not bad, on the ground that two of the arbitrators ceased 

with the consent of the parties and argued the case before the other 
arbitrators, when there was provision in the order of referenoe lor the 
remaining arbitrators to pcooeed with the case during the absence of some 
of them. 9 C. 906 ; 12 G.L.R. 526. E 

(б) An award of talukdars of Oudh not filed within six months after the passing 

of the Oadh Estates Act, 1869, was not, on that account, invalid. 23 C. 
838 = 23 I, A, 64. F 

(c) An award is not invalid, because the arbitrators adopted, as their decision. 

the agreement arrived at and signed by the parties. 23 A. 224 = 20 A.W, 

N. 62 . a 

(d) Nor because it was in aooordauoa with a compromise or agreement between 

the parties. 5 A.W.N. 259 ; 12 A.W.N. 79. H 

(e) Not because the arbitrator did not give his reasons for hia deoision or enter 

into details 167 P.R. 1889. I 

(/) In the absence of any provision for consultation between the arbitrators and 
umpire, an award is not invalid, merely because that the umpire did not 
confer with the arbitrators. 6 P;R, J891. 3 

(p) Where an award was remitted as being incomplete and the arbitrators filed 
a second award after making the investigations directed by the Court, the 
second award could not be considered a nullity, merely because it differed 
from the first. 50 P.R. 1889. K 

(Jit) Where it was provided that the decisiob of the arbitrators should rest with 
the majority, an award arrived at by the majority was not invalid merely 
on the ground that the dissenting arbitrator did not record his separate 
opinion. 112 P.R. 1885. ^ 

(i) It is not a valid objection to an award that the arbitrators have not acted in 
strict conformity to the rules of evidence. 11 M. 85. Sea 9 Bom. L.E. 
767. M 

'( 13) Agreement to ecfas- FartSea minoM—Whethei? leave of Court necessary. 

The intoctioa of the legislature in using the words ‘otherwise invalid’ in para 16 
of the Second Schedule to the Code is that ail questions raised about the 
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of&erwise iavatid **--(Coneluded), 

iavaiidity of the award, whether legal or otherwise, should be tried by the 
Court which refers a case to arbitration and by no other Court. Where a 
matter in dispute between pairties, somoofyyhom were minors, represented 
by guardians, was referred to arbitration through Court, but leave of 
Court was riot obtained before the order of reference was made, atid no 
objeotion was taken before the Court of first instance to the invalidity of 
the award on the ground that leave of Court to refer was not obtained, and 
the Court passed a decree in accordance with the award, iieZiZ, that no 
appeal lay against the decree. 12 A.L.J. 57=21 Ind. Oas. 989=36 A.. 
69 (F.B.)'. ■ 1 

Per Richards, O.J., and Eyves, J,- All that the parties, when they wish to refer 
a matter to arbitration, have to do is to apply to the Court to make the 
reference, and the order of reference is made by Court, It is, therefore, 
unnecessary to obtain the leave of Court before making an application to 
refer. 0. XXXII, r. 7, does not control proceedings under the Second 
Schedule to the Code of 1908, (Ibid.) ‘ 0- 

5 .— Where sa award becomes voicf.” 

(1) Award declared void— Suit to enforce each award. 

Where an award is declared void, a regular suit to enforce such award is not 
maintainable. 19 P.R. 1907=46 P,L.B. 1907. F" 

f2) Portion of award dealing with matters beyond the jurisdiction of Civil Court. 

An award, a portion of which dealing with matters beyond the iurisdiotion of the 
Civil Court being incapable of enforcement as a whole, does not bar a suit, 
in respect :of the matter contained in it, cognizable by the Civil Court, 
66 P.R. 1886. Q. 

(3) Irreguiafity by Court, 

A party cannot take advantage of an irregularity committed by the Court at his 
instance. 15 P.R. 1899. E 

^4) Acqialescence In setting aside award. 

An acguieecence in the proceedings of the Court after setting aside the award 
will prevent a party from insisting upon the award. 117. P.R. 1876. S. 

Make an order superseding the arbitration.” 

Order superseding reference— Appeal. 

An order of a Court setting aside as arbitration award and superseding the arbi~ 
kation proceedings is an order affecting the decision of the case within 
the meaning of S. 1Q5 of the Code, and an appeal lies against such an 
order. 13 A.L.J. 653 = 37 A. 466 = 29 Ind. Cas. 411. T 

16. (1) Where the Oourt sees no cause to remit the award or any 

, , , .of the matters referred to arbitration for reconsider- 

Judgment to be ; 

according to award, ation m, manner aforesaid, and no application has been 
made to set aside the award \ or the Oourt has refus- 
ed Buob. application, the Oourt shall, after the time for making such appli- 
cation has expired. proceed to pronounce judgment according to the 

award®.-' <>- ■ i'.’f' ■ 
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(2) Upon the judgment so pronounced a decree shall follow ^ , and no 
appeal shall lie from such decree 5 except in so far as she decree is in excess 
of, or not in accordance with, the award 6 . 

(NOTES). 

This sule oorcasponds to S. 522 of Act XIV of 1882, 

(2) l-nalogoas Law, 

compare i- B. 206 of tha N.W.P. and Oadh Land Revenue Act, 1901, 

ii. Ss. 133, 134 and 135 of tha Punjab Land Eevenue Aot (XVII 
of 1887). 0 

“ No applicatioa has been made to set aside the award.’* 

(1) Construction. 

The expression “ no application has been made to set aside tha award ” is com- 
prehensive enough to cover the case of au application to set aside the award 
on the ground that there was no award valid in law, and refers to a con- 
tingency other than tha remission of au award. 17 Ind. Gas. 7=®18 O.L. 
J. 35. ¥ 

(2) Komission of award. 

The expression "no application has been made to set aside the award ” in this 
rule refers to a contingency other than remission of award, 18 O.L.J. 35, W 
2, — After the time.. ..has expired,” 

(1) Power of Court to extend, time for filing objections. 

Ik is not competent to the Court under S, 5 of the Limitation Act to extend the 
period of ten days prescribed by Art. 158, Soh, II, of the said Act, for 
fiSing objections to an award, 18 C.L.J. 35. X 

(2) Award passed before time allowed for application to set it aside. 

(a) REVISION. 

Where the Lower Court passed its judgment and decree before the expiry of the 
time allowed by law for making an application to set aside an award, not- 
withstanding the express provision of r. 16, Soh. II, Giv. Pro. Code, 1908, 
that the judgment and decree are to be passed after the time for such 
application has passed ; fleZd, that the Lower Court acted without juris- 
diotion or with material irregularity in the exeroise of its jurisdiction, so 
as to call for tha interference of tha High Court under 8. 115, Civ, Pro. 
Code, 1808. 12 M.L.T. 608 = (1912) M.W.N. 1232. See also 29 0. 167. Y 

(b) APPEAL. 

Quisre—Wfaether an appeal lies against such judgment and decree, 12 M.L.T. 
608= (1912) M.W.N. 1232, Z 

(3) Remedy In case insufficient time is allowed. 

Where, instead of ten days, only a few hours are allowed for objecting to an 
award, the proper remedy for the aggrieved party is a review of the judg- 
me t n the award. 3 M. 59. A 

S .— ‘ ' Pronounce judgment according to the award ’ ’ 

Judgment should be In accordance with award. 

In the absence of grounds to set aside an award, a Court is bound bo deliver 
judgment in accordance with, the award, 4 O.C. 82; and should not 
modify it in any way. 2 N.W.P. 150. B 
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4.~“ A decree shall follow.** 

(1) ' iwarel directtog ffeallmsioa of amount by Baleof prope»ty--Powei’ of Coufft to 

pass pePBona! docree. 

WheEB an award directed the realization q£ the amount due to the plaintiff by 
sale of the property belonging to the defendant, the Court had no Juris- 
diction. to pass a personal decree against the defendant. 39 P.R. 1873. 0 
(3) Dfisroe giving effect to award—Coiistraction. 

A decree giving effeot to award will have the same meaning as the award. 3 
Bom. L.H. 482. B 

(3) Decree on award— -^es judicata, 

A judgment and decree passed in terms of an award operate as }*cs /wdicaifl. 7 
0. 727 = 9 O.L.R. 377; 21 B. 465. E 

{3-a) Awaifdi— Subsequent suit in Civil Conrt, maintainability of- J?es judicata. 

An award given by arbitrators in a mutation proceeding is no bar to a subsequent 
suit for possession in a Civil Court, 32 Ind. Caa. 761. F 

<4) Effect of deovee. 

A decree in terms of an award is not a private alienation. 4 A. 219 (p. 225). 0 
5.—“ .'Vo appeal shall lie from such decree, * * 

A.— Appeal from decrees, 
il) Decree passed in accordance of award— Appeal. 

No appeal lies from a decree upon an award pronounced under this section 
except in so far as the decree may be in excess of, or not in accordance 
with the award. The principle of finality whioh finds expression in this 
section is in accordance with modern deoisions, and now-a-days, no Court 
will ait as a Court of appeal on awards in respoot of matters of fact or in 
respect of matters of law. Ad!a»«s v. Great North of Scotland Railioay 
Co., (1891) L.E.A.O. 31 ; 12 C.W.N. 685 (P.0.)«7 O.LJ. 520 = 138 P.L. 
R, 1908 = 10 Bom. L.R. 581=18 M.L.J. 266 = 99 P.W.R. 1908 = 14 Bur. 
L.R. 146 = 4 M.L.T. 25 = 80 P.R. 1908 = 35 C. 648 = 35 LA. 83; 5 .Tnd. 
Gas. 621 ; 73 P.W.R. 1910=6 Ind. Caa. 963 ; 6 C.W.N. 226 = 4 Bom. L.R. 
161 = 29 0. 167 = 29 LA, 51 ; 74 P.R. 1894 ; 25 P.R. 1902 ; 5 O.C. 13 ; 10 
O.W.N. 60i = 2 0.L.J. 153; 17P.R. 1883: A.W.N. (1907) 117 = 4 A.L.J. 
465 = 29 A. 457 ; 8 G-W.N. 916 ; 18 O.L.J. 35 ; 99 P.R. 1915 ; 17 0.0. ,386; 
32 Ind. Gas. 260. If 

(i-n) Decree in terms of award—Both parties coaseating to appeal against sash 
decree— Effect, 

' A decree passed in the terms of an award not being appealable, the parties to the 
decree cannot, by giving oonseut to an appeal being board and the case 
being decided again on the merits, give the appellate Court jurisdiction to 
entertain an appeal against suoh decree. 29 Ind, Oaa, 408. I 

fl-&) Agreement not to appeal, whether biading. 

An agreement not to appeal is binding as between the parties, the oonBidaration 
beiog their mutual oousont to refer the matter in dispute to the Court as 
an arbitrator, 26 Ind. Oas, 355. J 

(2) Judgment la excess of award. 

This seotioa does not allow an appeal on the ground that tho judgment is in 
excess of the award, but only on the ground that tho docroc is so. 8 O.L. 

; J. 475. E 
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S."~^^No appeal shall lie from such decree (Continued), 

A.— Appeal from decrees— (Coniinued). 

(3) Decree on award embodsrijQg terms of settlement come to by the parties, 

An award embodyiag the result of a settlement come to by the parties 
invalid, and no appeal lies against the decree passed on that award. 

224 ; 5 A.W.N. 269. 

<4) Decree on award in a reference not joined in by all parties. 

Where, in a suit, one of the defendants alone appeared and the others did not enter 
any appearance at all, no appeal lay against a decree passed on an award 
on a reference by the parties who appeared, on the ground that there was 
no legal and valid award, inasmuch as all the parties did not join in the 
reference. 33 0. 899. See also 4 P.R. 1882 ; 33 P.R. ISSl ; 170 P.R. 
1883I 9 0.W.N. 873. M 

<5} Irregularities in the procedure of arbitrators. 

No appeal lies from a decree on an award on the ground of the irregularities in 
the procedure of the arbitrators where the irregularities are not such as to 
render the award no award in law. 18 A. 414 = 16 A.W.N. 116. N 

<6} Plea of limitation not considered by arbitrator. 

Nor on the ground that the arbitrator did not consider the plea of limitation. 
12 A.W.N. 161 ; 1 A.W.N. 17. 0 

<7) Refusal of some arbitrators to act— Hew arhUratora appointed by Court after 
their death— Award by all— Appeal. 

An agreement to refer matters in dispute to five arbitrators was filed under 
S. 523 of the Code of 1882. Two arbitrators, who had never consented to 
act, refused to act and subsequently died. The Court appointed new 
arbitrators in their stead. The three of the old and the two new arbitra- 
tors made an award, and the Court passed a decree in accordance with it : 
Held', by the Pull Bench, that no appeal lay against the decree, though 
the award, not having been made by the tribunal constituted in accord- 
ance with the agreement of the parties, was invalid. 9 Ind. Oas. 173 
{F.B.)=9 M.L.T, 251. F 

Vet White, 0 J.— If an arbitrator onco consents to act and then refuses or dies 
etc,, the Court can appoint a new arbitrator under S. 510, independently of 
the wishes of the parties, but not otherwise. An award made by a tribunal 
of arbitration, not constituted in accordance with the provisions of the 
Code, is invalid. A defect in the constitution of a tribunal of arbitration 
is no ground for remitting an award under S. 520 or for setting it aside 
under S. 521. (Ibid-). Q 

Per Krishnasioami Aiyar, J, — When a decree is in accordance with the award, 
no appeal lies except in so far as the decree is in excess of or not in accord- 
ance with the award, even if the award was invalid for want of submission, 
or tat auy irregularity in the reference, or for any other causa what- 
soever, and whether an application to set it aside was not made or was made 
and refused. But if the arbitrators refuse to rsooriaider an award remitted 
tu them, it becomes void. Therefore, a decree passed in accordance with 
such award is not a decree under S, 622 and is’ appealable. (Ibid.), R 
22 ■ ■ ■ 


is not 
22 A. 
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^ shall lie from such decree ’“’^{OonUmei}.., ■ 

A.— Appeal from decrees— (OottiiwMeti). 

|8) Beeree modified ia aeeordaace with award— Appeal. 

No appeal lies from a decree passed upon an award which was in accordance' 
with it and not in excess of it, where the Court of first instance has heard 
the objeetioas thereto and modified the award so far as it was in excess of 
the actual raferenoe. 9 A.L.J. 258- S 

CO) Decree passed according to revised award. 

Y/here the Ooart remits an award to the arbitrators under r, 14 and the arbitra- 
tors submit a revised award and the Court passes a decree under this rule 
according to the revised award, no appeal lies against such a decree on the 
ground that the order of remittal was wrong. 31 M, 479 = 4 M.L.T, 328 
= 18M.LJ.485. T 

CIO) Decree in accordance with award— Refusal by two oat of five arbitrators to 
sign the award—Appeal. 

No appeal lies from the decree of a Court passed in accordance with an award, 
in a ease where five arbitrators were nominated and two of the arbitrators 
appointed by one party refused to sign it but no misconduct was alleged 
against the umpire and the other two arbitrators who did sign it. 7 A, 
L.J, 890 = 7 Ind. Gas. 99. U 

(IQ a) Court appointed as arbitrator— Objections to the award can be raised only 
by way of appeal. 

Where the Court itself is appointed to aot as an arbitrator, no separate award 
need be passed inviting parties to put in objections before passing a decree. 
Such an award is itself a decree and objeetions to the award can bo raised 
only by way of appeal against the decree to the appellate Court and not 
by means of applications to the Court itself. 26 Ind, Cas. 355. See also 
28M. 76 (77); 38 0. 421. ¥ 

(lO-b) Award not valid in law. 

When a decree has followed an award, it is not appealable on the ground that 
the award is altogether invalid because the arbitrator failed to do certain 
things which he was bound to do under his appointment, nor on the 
ground that he has been guilty of misoouduot in not carrying out the 
duties which were imposed on him, 19 Ind. Oas, 405. ff 

til) ¥oid award—Appeal. 

ia) An appeal lies -when there is no award in fact or whan there is a void award. 
14 O.L.J. 143 ; 29 B. 285 = 6 Bom. L.R, 1132; sea 33 0. 899 ; 6 S.L.B. 168, 

(5) In a suit for partition a reference to arbitration was made at the request of 
the patties. The arbitrators submitted an award and a decree was passed 
in accordance therewith. The first defendant appealed on the ground 
that the a-ward was void ah wwfio as no notice was given to one of the 
arbitrators and as the award was signed by only one of them. Beld, that 
no appeal lay on the ground alleged, as under 8. 522, Oiv, Pro. Code, an 
appeal lay only in so far as the decree was in oxoaea of, or not in aooord- 
anos with the award. 6 M.L.T. 176s»4 Ind. Cas. 87, X 

(ILn) Award not valid In law— Appeal. 

A decree baaed upon an award is not open to appeal on the ground that there 
■ . was no award valid in law. 17 Ind. Oas. 7=«18 C.D.J. 35. ¥ 
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5.— “/Vo appeal shall tie from such decree ^^—(Goniimed). 

A. -Appeal from decrees— (Continued). 

(iS) M'is&x’d Uaelf should be legal to make the decree final, 

(а) The question whether under this section an appeal lies against a decree 

made in accordance with an award, depends upon the question whether 
the award itself is valid and legal. The section pre-supposes a valid 
and legal award and not an award upon which no decree could be 
pronounced. The seotion cannot apply to a case in which there has been 
no award in law or in fact. 33 0, 498 ; 25 0. 767 (F.B.) ; 26 M. 47-12- 
M.D.J. 396; 18 A. 422 (F.B.) « 16 A.W.N. 137; 2 N.L.R. 81 ; 29 A. 684 = 
A.W.N. (1907) 184=4 A.L.J. 450; 29 A. 426 = AiW.N. (1907) 116 = 4 A.L. 
J. 458 (N) ; 4 A. 283; 6 A. 174 (F.B.) ; 11 M, 85. See also 8 A. 648; 11 C. 
37 ; 24 0. 469 ; 26 C. 141 ; 16 M. 348 ; 17 B. 357 ; 12 A.W.N. 151 ; 18 M. 
■423.. ■ ' ■■ 

(б) A decree passed in an award made on a reference in Court in a pending suit 

or in an application under S. 17 or filed in Court under Ss. 20 and 21, ia 
appealable, S. 21 notwithstanding, on grounds impeaching the reference or 
the legality of the award, or in other words, on grounds extraneous to the 
award, 84 P.R. 1901 = 112 P.L.R. 1901. fi 

(c) Under the Code of Civil Pcooedure, 1908, in a case falling under paragraph 

16 of Soh. 11 of the Code, the Court giving judgment in accordance 
with an inWid award must be taken to have decided that the invalid 
award is valid, the Court having jurisdiction to decide whether or not 
it has jurisdiction, and that decision is final. 19 Znd. Ois, 348. . B 

(d) When a decree has followed an award, it is not appealable on the ground 

that the award is altogther invalid because the arbitrator failed to do 
certain things which he was bound to do under his appointment, nor on 
the ground that he has been guilty of misconduct in not carrying out the 
duties which were imposed on him, 19 Ind. Oas. 405. C 

(e) Per Pratt, J.C.— A decree passed ia terms of an award under the old Civil 

Procedure Code would be appealable, if the award is void ah initio, 19 
Ind. Cas. 348, O- 

(13) Decree based upon illegal reference is appealable. 

(а) An award made on a reference by Court in pursuance of an application by 

only S 07 ?ze of the parlies to the suit is illegal. Both an appeal and a second 
appeallie from a decree passed upon such an award. 17 M.L.J. 394 ; 9 
O.W.N. 873 ; 10 O.L.J. 41 ; 26 M. 47 *, see also 7 A.W.N. 215 ; 10 W.R« 
463 ; 4 G.L.R. 65 ; 67 P-R. 1879. E 

(б) In 4 P.R. 1882, Plowden, J., observed as follows: — “By the provisions of 

8. 506 of the Code of Civil Procedure the oon.sent of all parties to a suit is 
a condition precedent to the jurisdiction of a Court to make an order of 
reference under 8. 508, and if only some of the parties consent, an award 
made upon such an 'order is not an award that renders a judgment or 
decree passed in accordance with it final as regards appeal under S, 522,” F 

(14) Decree upon award made after time. 

An appeal lies against a decree passed in terms of an award where the order of 
reference made by the Court fixes no time for the delivery of the award or 
where the award is made after the time prescribed. by the Court, 8 A. 
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No appeal shall lie. from such decree”— (Contimed), : . 

A.— -Appeal from decrees— -(CowimMed!). 

(15) Beeree passed before time allowed for application to set aside tiie award. 

WhesQ a deacee is passed in acoordanco with tbs terms of an award, but before 
the time for taking objections to the validity of the av/ard has expired, au 
appeal lies against such decree. 29 A. 584 = 4 A.L.J. 450 = A.W.Ni (1907) 
184 ; 48 P.R. 1882. H 

(16) Decras upon award which does not judicially dispose of objections to its vali- 
dity. 

Where certain obieotions ware .made to an award alleging misconduct and 
corruption and involving questions of fact and law with regard to certain 
applications made and orders passed, and the Judge gave Judgment 
affirming the award, overruling the objections without giving the objector 
an opportunity of substantiating them, held that, as the Judge was not 
competent to give Judgment in the matter without having Judicially con- 
sidered the objections, the decree which followed the Judgment he gavo 
was a bad decree iin law, and was appealable notwithstanding the conclud- 
ing portion of S. 21. . 9 A.W.N. IS. I 

(17) Decree based upon award made after judicial determination of objections. 

(a) Where the award is made after judicially determining the objections raised 

to its validity, no appeal lies against a decree passed in aoootdance with 
such award. 8 A.W.N, 131 ; 5 0.0. 15 ; 18 A. 414 ; 22 M. 172 ; 29 A. 457 
= A.W.N. (1907) 115 = 4 A.L.J. 455 (F.B.) ; 89 P.R. 1902 ; 9 A.L J, 258. 3 

(b) In 18 A. 422 (F,B.) Sir John Edge, O.J., in delivering the Judgment of the 

Full Beach observed as follows " 8. 522 enables the Court to pass 
judgment in accordance with the award, if it sees no eau.se to remit the 
award, or if no application has been made to set aside the award, or if the 
Court has refused an application to set aside the award. It follows that 
if an application to set aside the award is made, the Court cannot proceed 
to give judgment in accordance with the award, until it has refused the 
application, and the Court is not competent to refuse the application 
without considering and determining it. Bo. in our opinion when an 
application to set aside an award has been made, and has not bean Judi- 
cially determined, the Court is not competent to proceed under S. 522, and 
if it does proceed under that section, and make a dooree, there is no 
prohibition in that section again.st an appeal from a decree made under 
those circumstances. If however an application to sot aside an award is 
made on the ground of the misconduct of an arbitrator and that application 
is refused after Judicial determination and a decree made under S. 522, 
which is in accordance with the award, and not in excess of it, no appeal 
lies. The award is not a void award in such a case, even though the Court 
may have wrongly decided the question of misconduct. At tha most it 
might be a voidable award, and the Legislature has not chosen to allow 
an appeal from the Judicial decision of a Court on a questicn of corruption 
or misconduct of an arbitrator,” K 

(18) Decree on award without order of i<ef6vence. 

i:,. thfiro oati bc no legal award where there has been no order of referenoe, tho 

decree though in terms of the award is appealable. 36 P.R. 1884. L 
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S — “A'o appeal shall lie from such decree {Continued). 

A.— Appeal irom deer ees~”{ConiinuBd). 

(18>a) Appointment of at*bitPatorB not legal'- Appeal. 

Obiter Where theta is no legal appointment c£ arbitrators, the awarS is a 
nullity and an appeal against the dectea is maintainable. 11 P,W.R. 
1916 = 28 P.R. 1916, M! 

(19) Costs not allowed by award— Appeal agaioafc decree ia so far as it isclades 

costa. ■ 

Where the award provides that parties bear their own costs, but the decree directs 
the plaintiRs to bear the costs oi the defendant, the decree, so far as it 
includes costa, is appealable ander S. 16 of second Schedule of the Civ. 
Pro. Code, and ia not open to revision. 118 P.L.R. 1912. N 

(19-a) Reference under old Code-Decree after new Code. 

A reference to arbitration was made under B. 506 of Act XIV of 1883. An 
award was made and a decree passed in accordance therewith after Act V 
of 1908 had come in force: JSeld, that the question of the right of appeal 
must be determined by Act V of 1908 and not by Act XIV oi 1882. 19 
Ind, Cas. 348. 0- 

(20) An appeal lies on the following groanda. 

(a) That the reference was illegal and, in consequence, the award was void. 26 

M. 47. . p 

(b) That there was no real agreement to refer to arbitrators and consequently 

there was no legal award. 134 P.R. 1838. Q 

(c) That there was no award in law or in fact, 6 A, 174 = 4 A.W.N. IS; 8 A. 

64 = 6 A.W.N. 2; 23 A.W.N. 159 ; 29 A. 426 = A.W.N. (1907) 115; 20 
0. 855. R 

(d) That the award was too indefinite to be capable of execution, 70 P.R, 1881 ; 

47 P.R. 1883. S 

(e) That the award determined matters not in accordance with the order of 

reference. 70 P.R. 1881. T 

(/) That the decree was not in accordance with the award. 60 P.R. 1896 ; 8 A, 
449 = 6 A.W.N. 210. D 

(f/) That the decree varied the award. 7 N.W.P. 36 ; 23 W.R. 105, V 

(h) That there was misconduct on the part of the arbitrators. 2 O.L.J. 61 (66). If 
(:) That an .arbitrator was a debtor of a party, and the fact was not disolo.S6d to 
tm.' other party. 25 C. 757. Ai 

(J) That the arbitrator, was the retained pleader of a patty and the fact was not 
disclosed before the appointment, 25 0, 141. J 

(k) That the lower Court committed an error in procedure or misused the juris* 
diction prescribed by the Code. 89 P.R. 1902. 53 

(21) Beterminatioa of questioo of appeal. 

The question whether an appeal lies against a decree made in accordance with 
an award depends upon whether the award itself is valid and legal. An 
appeal lies if the award is not legal. 33 0. 498. A 

(22) Finality of award and decree theveon. 

(a) A decree on an award cannot be set aside by a party, who had been served 
with a notice to file objections to the award and who chose to remain 
ex parte. 98 P.R. 1900. 
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S.—’* No appeal shall He from such decree ’^-^[Contimmd), 

A,— Appeal from decrees— (OoMctocfed!). 

(b) When a decree has been passed on an award, neither the deoraa nor the award 

can be modified afterwards. 17 B. 657 ; 18 B. 495, ^ 

(c) When a person aoeepts benefits from an award, he cannot afterwards impeach 

it. 24 A. 164. : B 

id) The finality prescribed to an award applies only when it is regularly and 
properly arrived at. 134 P.B. 18SS. B 

B.— Appeal from orders. 

il) In appeal lies from orders in the following case». 

(a) Order directing an award to be filed. 33 0.757; 8 8.L.B, 190. F 

(5) Order refusing to file an award made without the intervention of Court. 3 

o.L.j. 80. a 

(c) Order in execution of a decree, though passed on an award, 13 W.R. 62. H 
(2) Appeal does not lie. 

No appeal lies from an order sotting aside an award. A.W.N. {1906} 64 = 3 A.Ii, 
J. 168 = 28 A. 408. . I 

C. — Review. 

Eei^lew of deores passed in accordauco with award. 

A decree passed in accordance with an award is open to review. Ill P.B, 1881.J 

D. — Revision. 

(1) I Keviaiott lies on the following grounds. 

(a) That the Court bad no jurisdiction to try the case in which the award wag 

given. 8 M. 235. K 

(b) That the Court appointed the arbitrators without jurisdiction, 6 M. 414, L 

(c) That notice of the filing of the award was not given to the parties. 20 A, 474 

= 18 A.W.N. 132. M 

Id) An application for revision of a decree based on an award can bo entertained 
on the ground of material irrogularity committed by the Court when no 
appeal under the Civil Procedure Code is maintainable against that 
deorea, but such jurisdiction will be used very sparingly. 11 P.W.E. 
1916 = 28 P.B. 1916. 

(2) Kesialou does not lie, 

{a) No revision lies from an order setting aside an award on the grouiid of the 
arbitrator’s miaoonduot. 26 B. 551. © 

(6) A Court of revision will not interfere with the adjudication of the Court of fir.s£ 

instance on the question of objection to an award, merely on the ground 
that the adjudication was erroneous. 58 P.B. J889. P 

{e) Whore an award ambodying matters not referred to was delivered and a daoreo 
vi'as passed in aocordanoe with the award, tho Chief Court had no power 
to interfere in revision. 63 1905 = 41 P.R. 1905. Q 

(d) The law as to tho oiroumatanoss in which revision by the Chief Court is 

allowable in cases of decrees based on, and in accordance with, awards, and 
scope of such revisions, is pretty clearly dofluad iu the Fail 
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0,~- Revision. -'(Canaluded). 

Bencb rulings 88 and 89 P.B. 1902, wbioh infcarprei: and apply the P.C, 
ruling 25 P.B. 1909, and in 4 P.B. 1907, a Division Bench ease. Under 
the last mentioned ruling, the omission of sanction under 0. XXXII, r. 7, 
Oiv. Pro. Code, is no ground for revision. 99 P.B, 1915. E 

(e) Objaotiona concerning the conduct of the arbitrators are no ground for revision, 
99 P.B. 1915. S 

{/) An erroneous decision on a question of law does not amount to acting illegally 
or with material irregularity within the meaning of B. 115, Civ. Pro, Code 
(1908). 8 S.L.R. 190. T 

E.—Second appeal. 

41) Second appeal. 

(o) When an appeal is not allowed, a second appeal does not lie, 6 O.W.E. 614.11 
(6) Where an Appellate Court reversed the decree of the first Court and passed 
a decree in accordance with an award of arbitration in the suit, no appeal 
lay from the decree of the Appellate Court. 26 P.L.R. 1905 ; see, also, 
26 P.B. 1890 ; contra, 8 C.W.N. 390. Y 

(c) The objection that an award was confirmed in the absence of the appellant 
could not be taken in second appeal, when not urged in the first Appellate 
Court. 60 P.B. 1881. W 

42) Award set aside by first Court— Decree by appellate Court In accordance with 
award— Second appeal. 

The finality which attaches to a decree made in accordance with an award under 
this section refers only to a case in which such deoree is madehy the first 
Court, and does not apply to a case in which such a decree is mads for the 
first time by the appellate Court in reversal of the order of the first Court, 

2 C-L.?. 80 ; 8 C.W.N. 390 ; 12 O.L.E. 564 ; 6 P.B. 1880 ; 12 W.R. 93. 
S0e:,28 A. 408«4 A.L.J. 168=A.W.N. (1906) 64. X 

(3) Order o£ lower appellate Court rejecting application to file award— Second 
appeal.' 

(a) Plaintiff applied under Oiv. Pro. Code (1908), Soh. II, para. 20, for filing an 
award made without the intervention of the Court. The Court of first 
instance found that part of the award was void and that the valid portion 
of the award was separable from the invalid portion and directed the aw.ard 
to be filed so far as it was free from invalidity. 

On appeal the lower appellate Court held that a private award must be a.ffirxnsd 
in its entirety or rejected intoiomd. rejected the application to file the 
. award. 

Eeld, that no second appeal lay against the decision of the lower appellate Court. 
The deoisson of the Court of first instance was only an ‘ order ’ and not a 
' decree ’ and an appeal was preferred under 8. 104 {/). A further appeal is 
prohibited by the terms of S. 104, sub-S. 2. 

Eeli, further, that the second appeal oould not be treated as a revision petition, 
because the lower appellate Court had made a mistake of law which was 
not a material irregularity, and because the plaintsfihad another remedy 
by way of tegular suit. 66 P.B. 1915 = 146 P.W.B. 1915. Y 
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S.—'^ Ng appeal shaii lie from such decree ^’—(Continued), 

E. —Second appeal —(OowZMflJfid). 

(6) WbesG iiiiei'e was an atbikatvon without the iatervontion of Court, aa order 
rof using to file tha award is not a deoceo. That order is appealable under 
S. 10<l (I) (/), Civ. Pro. Code. But au appeaLagaiiiat an order passed in 
appeal dieeofcing an award to be filed is forbidden by 8. 104 (2) of the Code. 
7 L.B.E. 277 = 25 Tnd. Gae. 7 «8 Bur. L.T. 44. Z 

F, —Appellate Court, Powers of. 

(1) Power of Appellate Court to enquire into question of raiaconduct, 

{«,) An appellate Court cannot enter into the question of the corruption or 
misconduot of an arbitrator, merely because he has delivered an award, 
which includes an adjudication on a matter not submitted to him. 13 F. 
R. 1906. A 

{b'l lior into the allegations of misconduct which had been heard and disposed of 
by the Court of first instanoo. 167 P.B. 1889. B 

(2) Power of appellate Court to restore an award set aside by lower Court, 

A Court of appeal has power to consider the validity of an order setting aside an 
award and to restore the award if it has been set aside on insufficient 
grounds. 15 Ind. Cas. 926=236 P.L.R. 1912. But see 3 G.W.N. 320. C 

13) Intention o£ Legislature in the matter. 

The intention of the Legislature in the matter is not altogether clear. It is, 
however, manifest that there was no intention to allow an appeal from an 
order setting aside an award, otherwise this would have appeared among 
the orders from which an appeal is expressly allowed by B. 104, Civ. Pro. 
Code, On the other hand, the terms of S, 105 are suffloiently wide to 
support the theory that an order setting aside an award may be impeach- 
ed on appeal. It can scarcely be argued that the words “ afieoting the 
decision of the case ” which limit the operation of the privilege, do not 
apply in the case of an order sotting aside an award. Clearly, the sup- 
pression of arbitration proceedings has a direct connection with the deci- 
sion of the case. Prima facie, then, there is nothing in the law as it 
stands to prevent an aggrieved party from challenging in appeal an ordar 
sotting aside an award, and in the interests of justice, it is doubtless 
desirable that the principle involved should receive recognition. 15 Xnd. 
Gas. 928 = 236 P.L.R. 1912. » 

G.— Miscellaneous. 

(1) Suit after decree made in accordance with award, 

A judgment and decree passed in accordance with an award will bar a subsequent 
suit in respect of the same matter. 21 B. 465 ; 7 0. 727. E 

(2) Court Gonatttuted as arbitrator— Appeal. 

(a) Where both the parties to a suit agreed to be bound by the decision, of the 
Court passed after inspecting the site in dispute and examining the docu- 
ments filed by them, a decree passed by the Court after complying with 
those oonciitious was not appealable, as the Court was consbitutod an 
arbitrator by oonsout of both the parties, 26 M. 76. F 
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O . —Miscel i aneo«s-~{ConcZM£Ze(3), 

ib) If a presiding Judge is appointed an arbitrator in bis personal capacity, tha 
parties cannot impeach whatever award may he made by him on tbs 
ground that he was the presiding Judge. In re Durhmn, ttc., Ek parie 
TFiZson, L.E. 7 Oh. 45 ; 4 A.L.J. SQ^ A.W.N, (1907) 35. See 26 Ind. 
Gas, 355. ■ ■ G 

(3) Valuers not arbityators, 

Eeferaea for purpose of valuation are not arbitrators. 28 0. 116 — 6 O.W.N. 242. H 

(4) Award h; eoclesiaatical authorities. 

The-rulos regarding arbitration govern an award by the ecclesiastical authorities 
on a. secular matter, U.B.R, (1892-1896), p. 11. I 

6.—** Except insofar as the decree..,. award,** 

(1) Object of this exception. 

The words " except in so far as the decree is in excess of or not in accordance 
with the award” in this ruie have been intended to enable the Court of 
appeal to check the improper use of the power conferred by r. 12, supra. 

8 A. 449=* A.W.N. (1886) 210. J 

<2) Awatd, meaning. ' 

The word “ award ” in the last sentence of this role, means the award as given 
by the arbitrators, and not, as amended by the Court under r. 12. 
8 A. 449 ; 13 P.R. 1906; 12 0,C. 23 1 1 Ind. Cas. 328. K 

(3) Rule oontempiates written award. 

This rule contemplates an award in writing properly signed by the persons who 
make it. 14 O.L.J. 143. ' L 

(4) Award on matters outside the arbitration pvoceedlnga, 

The principle of finality which attaches to a decree passed in accordance With an 
award given in arbitration proceedings, does not afieot matters which ace 
outside the arbitration proceedings. 32 C, 881, M 

Order of reference on agreements to refeb. 

17. (1) Where any persons agree i in writing 2 that; any difference 3 

; . between them shall be referred to arbitration the 

in'Srragr”em?nt parties to the agreement, or any of them, may apply 5 
to refer to arbitra- Jjq ^ny Ootirb having jurisdiction in the matter to which 
the agreement relates, that the agreement be filed in 
Oourt. 

(2) The application shall be in writing and shall be . numbered and 
registered as a suit between one or more of the parties interested or claim- 
ing to be interested as plaintiff or plaintiffs, and the others or other of 
them as defendants or defendant if ther application has been presented by 
all the parties, or, if otherwise, between the applicant as plaintiff and the 
other parties as defendants. , ■ 

23 
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(S) On such applicabion being made, the Court shall direct notice 
thereof to be given to all the parties to the agreement, other than the 
applicants, requiring such parties to show cause, within the time specified 
in the notice, why the agreement should not be filed. 

(■J-) ® Where no sufficient cause is shown, the Court shall order the 
agreement to be filed and shall make an order of reference to the arbitra- 
tor appointed in accordance with the provisions of the agreement or, if 
there is no such provision and the parties cannot agree, the Court may 

appoint an arbitrator.^ 

(NOTES). 

(1) Old Act. 

This rule ootrosponda to B. 623 of Aot XIV of 1882. M 

(2) Scope of the rale. 

This rule refers to cases in which persons, whether they bo litigants or not, 
themaelvefi agree, independently of the Court, to refer the matters in 
diderence between them to arbitration and ask the Court to have the 
agreement filed. 27 A. 53 = 1 A.L.J. 398. 0 

persons agree.” 

il) Private arbitration In a pending euit. 

(a) Euies 17 and 20 contemplate arbitration without the intervention of the Court 

by " any parsons with respect to “any matter,” and contain no express 
exception as to parties to a suit or to matters in litigation in a suit or pro- 
ceeding actually pending, and there is nothing in Rule 1 of the schedule 
showing an intention on the part of the Legislature to forbid arbitration 
by the parties to a suit without the intervention of the Court, d B. 1 ; 
26 B. 76=3 Bom. L-R. d31 ; 8 Bom. L.E. 777 j 2d 0. 903 ; 2d M. 320. P 

(b) A private reference to arbitration in a pending suit followed by a lawful 

award is a lawful agreement, oompronsise and adjustment under 8. 375 
of O.P.O., 1882, and ought to bo given effect to as such an adjustment of 
the suit, 12 M.L T. 133 = 23 M.L.J. 290=1912 M.W.N. 1091. Q 

(c) The mere fact that litigants agree to refer matters in dispute to a private 

arbitration does not make that arbitration an arbitration in the tult, 
•• unless there is an order of reference. 8 Bom. L.R. 777. R 

id) There is no provision of law which prevents parties from agreeing to refer 
the disputes pending in asuit between them to private arbitration, without 
making an application to the Court under S, 606, Civ. Pro, Code, 1882. 
12 M.L.T. 133. B 

(a) The award of the arbitrators in such abase will be binding on the parties who 
made the refetenoa, provided the arbitrators were not guilty of miscon- 
duct, (Ibid.) T 

if) But in 80 0, 218=7 O.W.N. 180 in the light of the observations of their 
Lordships of the Judicial Oommittea in 29 0. 107 to the effect that S. 506 
of tbs C.P.O,, 1882, applies to the ease where the parties have agreed to 
refer to arbitration in a pending suit, and S. 623 to the case where there 
is no pending litigation, it was doubted whether the contrary view ex- 
pressed above could stand. U 
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Any persons agree ‘"--{Omeluded). 

(g) In 191 P.W.R, 1912=15 Ind. Cas. 140=115 P.E. 1912, it was held that 

during tbe pendency of a suit is a Court, it is sot open to the parties to 
refer the matters in dispute to arbitration without tbe iateevention of the 
Court, or, after an award has been mads by the arbitrator appointed in 
this way, to apply to the Court that the award be filed. ¥ 

(h) Suoh a submission and the award made in pursuance thereof are quite invalid. 

(Ibid.) Bee, also, 130 P.R. 1882; 50 P.R. 1891; 5 A.L.J. G4r=A.W,N. 
(1908) 235 = 4 M.Ii.T, 392. But sea 9 A. 168 ; 27 A. S3. W 

(i) Where a suit is referred by the parties to arbitration without the inteiventiori 

of the Court and an award is made, the party who wishes to enforce the 
award should apply to the Court and prove to its satisfaction that the 
adjustment which he sets up was jastty, legally, and properly arrived at, 
37 B. 639 = 15 Bom. L.R. 340=19 lad. Cas. 786. X 

IJ) Where an agreement by itself makes no actual settlement but merely appoints 
two gentleman as trustees to represent the plaintiff in taking an aaoount 
from, and effecting a partition with, defendant, and thereafter to hold 
plaintiff’s share in trust for him until his return from England. 

Held that it did not give the trustees tbe powers of arbitrators in the matter, 
and even if it did, it would be mere agreement to refer to arbitration a 
matter pending before a Court, which cannot be treated as an adjustment 
of the dispute under 0. XXHI, r. 3, though an award or at any rate tbe 
acceptance .of an award consequent on the arbitration may be so treated. 
Where the adjustment of some of the matters in dispute was made oon- 
ditional on a certain arrangement set cut in the agreement being accepted 
and acted upon. 

Held, that there was no adjustment even ‘ in part ’ within the meaning of 
0. XXIII, r. ,3, O.P.O. 8 S.L R. 187 = 27 lad. Gas. -369, ¥ 

(2) Agreement in pendiag suit- Effect. 

An agreement to refer is binding on the p-irties, whether it i.s filed in Court or not, 
and, if made in a pending suit, bats the continuance of the suit by the 
Court. 27 A. 63, Z 

(3) Agreement, revocation of. 

(a) A reference to arbitration without the intervention of Court cannot be revoked, 

4 0.0. 17. A 

(b) A telegram for stay of proceedings does not amount to a revocation of the 

arbitrator’s authority. 2 0. 445. . ^ . B 

2, — ** la writing,” 

Igreameat to refer to he in writing. 

This section applies only where the agreement to refer to arbitration is in writing 
30 C 218. 0 

J.— " Any dittereace,” 

(1) Future differencaa. 

The words “ any difference ” must be taken to embrace alike any present and 
laturo differences. 20 B, 232 (F B.), D 

{2) Matter not cognizable by Civil Court— Agreement not to be accepted in part. 

A applied, under oi. 17 of the second Schedule to the Oi-v, Pro, Code, that an 
agreement for reference to arbitration between himself and oettasn other 
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Any difference” — {Concluded), 

parties might be filed ia Court, and that the agricultural land and certain 
sattio, belonging to the parties to the agreement, which related to the said 
land, be partitioned between the parties through the arbitrators. 

Held, (1) that tbs Civil Court bad ho juiisdiotiou to entertain the application as 
it related to the partition of agrioultural land, within the meaning, and 
for the purposes, of S. 158 (2), ola. (17) and (18) of the Punjab Land 
Eevoaua Act, 1887 ; 

(2) that the agreement could not be accepted in part, i.e., as to the division of 
the cattle. 46 P.L.E. 1914 = 55 P.W.R. 1914 = 22 Ind. Cas. 881. E 

4.—” Shall be referred io arbitration,” 
must name arbitrators. 

An agreement to refer must name the arbitrators. 20 B, 232. ¥ 


5.—” The parties,. . . may apply.” 

(1) When legal representative may enforce contract to refer. 

Where the right dealt with in a reference survives on the death of a party, the 
legal representative of the party can enforce a contract to refer to arbitra- 
tion. 27 M. 112. G 

(2) Failure to file agreement— Effect, 

(a) Although an award can be enforced by a separate suit, an agreement torefer to 

arbitration cannot bo enforced at all, if not under this section. 22 M. 
299. H 

(b) Where a long time was allowed to elapse, without either party taking any 

steps to carry out an agreement to refer to arbitration, one of the parties 
was not debarred from prosecuting his suit. 1 N.W.P. 252. I 

(3) Court io inquire into factum of reference. 

Upon an applioalion made to it, a Court has power and is bound to inquire into 
the question whether the patties had or had not referred the matter in 
question to arbitration. A.W.N. (1906), 136 = 28 A. G21. J 

6.— ” Clause 4.” 

Construction, 

The last clause of this section is not happily worded, nor does it adapt itself 
readily to, or fit in with, the provisions of its earlior clauses. It appears 
inferentially to give the parties power by agreement to nominate their 
arbitrator, even when they have agreed that their diiiarenoos shall be 
referred to an arbitrator to bo appointed by the Court. In such a case, 
the Court must appoint their nominee which is not unreasonable. This 
i,s the only mode of reading the seofcion so as to make it harmonioug 
throughout. 20 E. 232 (P.S,), ' K 

f.— “ Court shail order the agreement io be filed,” 

(1) Fowot? of Court to file agreements to refep. 

(fl) A general agreement to.refer future differences to arbitration may be filed ia 
Court, 20 B. 232. L 

(&> A Court is bound, on the application, of one of tho parties, to file a voluntary 
submission to arbitration, and cannot permit the other party to withdraw 
from it arbitrarily and without good reason, 80 P.E, 1S70, M 

(e) An agreement to refer'ttf arbitration, whiolb includes matters beyond the juria- 
diotionoX -thaGivUCourt, cannot be filed in Court, unless the parties agree 
/ „ ■■ r.- to do so with the view of proceeding with tho reforeaoe, 5 P.E. 1883. H 
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Court shall order the agreemeat to be filed '*-~~{Cmwluded), 

fS) IgFeemeirst may be set aside on gponnd of mistake. 

An agreement to refer to arbitration might be set aside on the ground of mistake 
by the parties but an award cannot be so sat aside, 3 O.P.L.B. 89, 0 

(3) Appeal Ues from an order refusing to file. 

An an agreement to refer to arbitration. 11 O.G. 116 ; 89 P.R. 1901, cofiira ; 

5 A.H.0. 179;3 A. 427 ; 5A 333 = 3 A. W.N. (1883) 56 ; 6 A. 186; 3M.H.0. 
183. P 

(4) Appeal docs not lie from order disallowing objection, 

No appeal lies from an order disaHowing an objeotion to the validity of a sub- 
mission to arbitration. U.B.R. (1906), Civil Procedure, 52, Q 

(5) Proof of objections against filing the agreement. 

Mere allegation that the consent to an agreement to refer to arbitration had been 
obtained by fraud and misrepresentation is not a sufSoiant oauss for not 
filing the agreement ; the allegation must be proved. 49 P.R. 1893. R 

(6) Objection to yalidity of proceedings taken first In High Gonrt. 

An objection that some of the acbitratcia did not take part in the arbitration 
proceedings cannot be taken for the first time in the High Court, A. 
W.N. (1902) 195. S 

Court may appoiat an arbitrator/’' 

Appointment of saccessor to arbitrator. 

The Court should hear the parties when appointing a successor to an arbitrator 
who has declined to act. 17 0. 200. T 

Miscellaneous. 

(1) Reference to effect partition— Order for sale, validity of. 

Where a reference empowered the arbitrators to make a partition, the Court could 
not order sale of the property though the award contained a recommenda- 
tion to that efieot. 3 O.L.R, 367. U 

(2) Award secured in proceedings under the section declared void— Suit to enforce 

award. ... 

When an award is secured in proceedings taken under the section and is declared to 
’be void by the Court coaduoting such proceedings, a regular suit to enforce 
such award is not maintainable. 19 P.R. 1907=46 P.L.R. 1907, ¥ 

(3) Filing of award. 

An award should be filed, though the reference vyas also at the instance of 
persons nob parties to the suit. 4 B- 1. W 

(4) Acceptance of award by parties— Adjourning case for objections. 

A Court should not adjourn a case for objections, when both patties express their 
aooeptanca of an award. 16 P.R. 1899. 

(5) Comproiniae amending award—TIme for objection. 

a?h8 proceedings under r. 17 of Soh. II, Civ. Pro, Code (1908), can be compromised 
by amending the award, and the parties ace entitled to get a decree based 
on the amended award. 

Held, also, that there is no neoessity to allow ten days for objections whan the 
parties have accepted the award. 27 P.W,R.'''1914=69 P.L.R. 1914=23 
lad. Gas, 691. . v A 
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18. Where any party to any agreement to refer to arbitration, or 
Stay of suit; where any person olaimisg Under him, institutes any suit ^ 
there ia an agrsa- against any other party to the agreement, or any 

arb^kaiiL person claiming under him, in respect of any matter 

agreed to be referred, any party to such suit may, at 
tbo earliest possible opportunity and iu all oases where issues are settled 
at or before such settlement, apply to the Court to stay the suit ; and tho 
Court, is satisfied that there is no sufficient reason why the matter should 
not ba referred in acoordance with the agreement to refer to arbitration, 
and that the applicant was, at the time when the suit was instituted and 
still remains, ready and willing to do all things necessary to the proper 
conduct of the arbitration, may make an order staying the suit. 

(NOTES). 

(1) OmAct, 

This is a new pcovkion, Z 

(2) Anaiogous law. 

Ccwtpars S. 19 oi the Indian Arbitration Aot, A 

Where any party... ^institutes any suit.** 

(1) Agreement to refev-~-Sult Oled notwithstanding. 

(а) Where a plainfcifi, who had agreed to refer to arbitration a dispute between 

himself and the defendants, brought a suit against the latter in respect 
of that dispute, the plaintiS’s suit should not be dismissed altogether, but 
the Court should allow the defendant reasonable opportunity for enforcing 
the agreement and should make an order staying the suit to enable him to 
take necessary steps. In case no steps are taken it should proceed with 
the trial of the suit in the ordinary manner. 12 A.L.J. 767 = 24 Ind, Gas. 

■ 490. ■ ; ■■ ■ ■■ - ■' B 

(б) The intention of the changes effected in the law by the enactment of cl. 18 

of the second schedule to the Code of Civil Procedure, and the repeal of a 
portion of B, 21 of the Specific Relief Act effected by cl. 22 of the same 
schedule, appears snffioiently clear, A plaintiff in .a caEsIiko the present 
is not flolxarred from bringing a regular suit upon his title. If he does so 
after having agreed to refer the matter to arbitration, the Court is bound 
to allow the party, who pleads this agreement as a bar to the suit, what 
it considers a reasonable opportunity of enforcing the agreement. If that 
parky takes proper steps within reasonable time the regular suit will 
remain suspended while t^ arbitration proceedings continue, and if those 
proceedings eventuate in a decree of the Court, the suit would naturally 
be dismissed in the long run upon a finding that the matter in issue has 
been otherwise disposed of between the parties. If on the other hand, the 
defendants, after pleading the agreement to refer to arbitration as a bar to 
the plaintiff’s suit, themselves neglect to take any action in respeot of it 
within such time as the Court may prescribe, the presumption will be 
that, though they were ready to obatruot the plaintiff’s suit by pleading 
the agreement, they are nevertheless as dlssatitfiad as the plaintiff himself 
; , evidently, was with the agisflement i» refer to arbitration, and have no real 
de^'re of intention of getting that agreement enforced. In that oaso the 
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i . — <« Where any party, , .^iastHutes any suH tinned}. 

Court will hold that the agreement has beoome'a dead letter. In -ylew of 
the fact that neither patty has any desire to enforce it, and it will ptoeeed 
with the trial of the suit in the ordinary manner. 12 A.L,J, 7£7 (758). 0 

(2) Private reference to arbitration pending suit. 

After the institution of a suit, the plaintiii and one of the defendants entered 
into an agreement to submit the matters in difference between them to 
arbitration The defendant then moved the Court to stay the suit. The 
lower Courts declined to do so. The defendant having applied to the 
High Court : 

Held, dismissing the application, that the agreement did not fall under any of 
the clauses of the second schedule of the Civ. Pro. Code, 1908. 16 Bom. 
L,R. 653=38 B. 6S7, D 

(2.a) Beferenoe bar to farther progress of suit. 

Where, during the pendency of a suit, the parties, without the intervention of 
Court, refer the matter in dispute to arbitration, the reference is a bat to 
the further hearing of the suit. 4 A. 546 = A. W.N. (1883) 186. E 

(S-b) Jnfructuoaa arbitration not bar to suit. 

Where, in contemplation of a reference to arbitration, the parties agreed to 
withdraw a suit, and the arbitration became infructuous in consequence 
of the arbitrators deoltning to give a decision, there is nothing to prevent 
the institution of a fresh suit in respect of the same cause of action, 2 
U.B.R. (1897-1801), p. 286. P 

(3) Subsequent vefercncd is no bar to Buit, 

(d) The previously instituted suit is not barred by reason only of an agreement 
being made between the patties for reference to arbitration without the 
intervention of the Court, 191 P.W.H. 1912. 

ib) An award made by an arbitrator in pursuance of such an agreement cannot 
be taken cognizance of by the Court so as to be made the basis of a pro* 
ceeding under S. 625 of the Oiv. Pro. Code, 1882, 191 P.W.R. 19i2asl5 
Ind. Gas. 140 = 1912 P.L.E. Sup, 6 = 115 P.B. 1912. H 

(4) Agreement to refer not made a rule of Court. 

An agreement to refer made out of Court during the pendency of a suit,' and not 
made a rule of Court, is not a bar to the further progress of the suit, in 
the absence of a dibtinot agreement between the parties that the pending 
suit should be abandoned, 130 P.E. 1882. I 

(6) £ valid award concludes parties as to matter referred. 

(o) A valid award operates to merge and extinguish all olaims ambraoedia the 
submission, and after it has been made, the submission and award furnish 
the only basis by which the rights of the parties can be determined, and 
constitute a bar to any action on the original demand. It possesses all the 
elements of vitality, even though it has not been formally enforced, and 
it may be relied upon in a litigation between the parties to the same 
subject-matter and it is binding upon the parties as embodying an adjadi* 
cation of their tights. Per Moofeer jee, 4 p.L.J 162 = 33 0. 881. 3 

(b) A valid award concludes the parties from afterwards contesting in a suit the 
question referred and disposed of by the award, 11 0. 386 CF.0.} = 12 I.A. 
67 ; 2 Agra Eep. A.O. 224 ; 32 P,R. 1888 ; 113 P.R. 1890. K 
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i,-~ “ Where uay pstiy insUiutes any suif'—iConcluded). • 

(e) la .Bo»Ji?iises v. Heard, (1879) L.R. 4. Q B. G69, Luats, J. obsosved as 
fbllo-ws I am o£ opinion that ke is oouoluded, and that the award is 
binding between the parties in all matters which it professes to decide. 
It was oontended that an award is not an estoppel, and that the parties 
are not concluded by an award, that it is distinguishable from a judgment, 
which it is admitted would have bound the parties. The contention was 
that it was so distinguishable because an award was an adjudication by a 
tribunal appointed by the parties, and not one constituted by the Sove- 
reign power within the realm. It is impossible to my mind to suggest 
any good ground of distinction between these two, when we consider that 
the reason why a matter ouoe adjudicated upon is not permitted to be 
opened again and because it is expedient that there should be an end to 
litigation. When once a matter has been ^decided between the parties, 
the parties ought to be oonoluded by the adjudication whatever it -may be. 
It is not. a new doctrine that an award is a bar.” L 

(G) Referenoe by unauthovieed agent— RatiUcatlon by principal. 

Where a principal is aware of the reference to arbitration on the application of 
his agent not authorised to do bo, and tacitly ratifies the action of hig 
agent in applying for such reference, be cannot then question the legality 
of the order of tofetenoe. 24 C. 469 ; see 8 0.0 . 263 ; 7 O.W.N, 343 ; 9 
M. 451. M 

(7) Iward does not bind strangers. 

Mere silanoa on the part of a person, not a patty to an order of reference to 
arbitration, and bis omission to inform the arbitrators that ha was not a 
party to the reference cannot make the award binding on himi even 
though he might have produced some documents, through a servant, 
before the arbitrators, in obedience to a summons issued by them, and 
daoUned to produce others, 28 0. 303 = 6 O.W.N. 2G8. N 

(8) Stranger cannot claim benefit under the award. 

A stranger to the Bubmis-sion, being under n’o obligation to abide bj- the award, 
oannot avail himself of it. 6 A. 322 = 11 1. A. 20. 0 

19. Tha foregoing provision, so far as they ara consistent with 
any agreement filed ^ under paragraph 17, shall be 
applicable to all proceedings under the order of refer- 
ence made by the Court under that paragraph and to 
the award and to the decree following thereon. 
(NOTES). 

Old &ct. 

This rule corresponds to B. 524 of Act XIV of 1882. P 

/.—“So iaras they are consistent with any agreement filed. 
{-i).;.O-O118tPUCtlO0... , 

The words “So far as they are consistent with any ,'igrseraatst filed ” do not 
mean that the agreement mnst contain in every cape an express provision 
: ^ .as to what ought to be dona if any arbitrator is unwilling to act, in order 
- , , that the judge m»y act in conformity to it, audthat S. 4, supra, has other- 

jI wise -no application. The reasonable eonstruotion is that the action of 


Provisions appli- 
cable to proceedings 
under paragraph 17. 
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I,—" So isras they are consistent with any agreement filed ’’—{Concluded) , 
tihe judge under S. i should noli be inconsistent with the agreement, 
if it contains any special provision on the aubjeot. This section should be 
read as if it contained the words “ in the absence of anjthicg in the 
agreement to the contrary the provisions of Ss. 4 to 16 are applicable." 
17 M. 498. 

(2) Igfeemcnt not to appeal against decision o£ arbitrator. 

A stipulation, in an agreement to submit to arbitration which was filed in 
Court, that there should be no appeal against the decision of the arbitra- 
tor, by either party, is not such as would prevent the Court from settiog 
aside the award on the ground of misconduct of the arbitrator. 6 M. 368. E 

(3) Agreement not providing for difference of opinion “-Appointment of umpire fay 

Court. 

In an agreement to refer matters to arbitration, only two arbitrators were 
named, and no provision was made fotdifierence of opinion, by appointing 
an umpire or otherwise. An application having been made for filing it 
in Court, an order of reference was made by the Court. The arbitrators 
not agreeing, an umpire was appointed by the Court ou the application of 
one of them. An award was eventually made, by the umpire and one of 
the arbitrators, without the concurrence of the other, and submitted to 
the Court which passed a decree in conformity with it. Eeld that the 
Court could not provide for a difierence of opinion between the arbitrators 
under S. 4 and the other saotion preoeding S, 17, for these sections are 
applicable to cases coming under B. 17 only in so far as they are inoon- 
sistent with the agreement filed under that section. 8 A. 64--fflA,W.N. 
(1886) 2. . 8 

Arbitration without the Intervention op a Court. 

20. (1) Where any matter ^ has been referred to arbitration 2 
Filin award iii intervention of a Court 3 and an award 

matter referred to has bean made thereon any parson interested in 
arbitration without award mav aoplv 5 to any Court having juris- 

mterventionofbomit. g subiect-matfcer of the award that the 

award be filed in Court. 


(2) The application shall be in writing and shall be numbered and 
registered as a suit between the applicant as plaintiff and the other parties 
as defendants. 

(3) The Court shall direct notice to be given to the parties to the 
arbitration other than the applicant, requiring them to show cause, ® 
within a time specified 9, why the award should not be filed. 

(NOTES). 

‘ (1) Old Act, 

This rule corresponds to S. 625 of Act XIV of 1882- _ T 

(2) Scope of rule 20. 

(ri) This rule enables parties, who have agreed to refer their difieranoee to arbi- 
tration and have obtained an. award, to have the award filed in Court. 
27 A, 53=«l A.L.J. 398. - ’ .■ .. '.f --* U 
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(а) Eule 20 does not contempHto that an award should not be filed merely 

because it deals with manpan, that is, matter relating to a compliment 
or dignity for which the Civil Courts have no jurisdiotion to entertain a 
suit. 15 Bom. L.R. 362. ^ 

{8) Object of the role. ^ 

Buie SO is devised for the purpose of enabling, where the subject-matter at the 
award lies within more than one jurisdiotion, any Court within whose 
jurisdiotion a part of the subject-matter lies to direct that the award be 
filed. 1.5 Bom. L.K. 362. W 

Any matter.” 

(1) Priirate arbitration in a pendiog suit. 

See 4 B, 1 : 26 B. 76 ; 8 Bom. L.R. 777 ; 24 C. 903 ; 24 M, 326 ; 23 M.L. J. 
290 = 12 M.L.T. l.S3 = (1912) M.W.N. 1091 ; 30 0. 218 = 7 C.W.N. 180 ; 
115 P.R. 1912; 27 A. 53 noted under r. 17, supra. See, also, 38 B, 687 
= 16 Bom. L.R. 653. X 

(2) Arbitration of disputes about manpans. 

Dispute about niawpan wbioh cannot be settled in the Courts can often be 
efieotively settled by arbitration. 15 Bom. L.R, 362. Y 

{3) Agreement for distribution of cash allowance received from dovernment. 

The parties are at liberty without in any way going against the words or the 
spirit of the Pensions Act, 1871, to agree amongst themselves that when 
the cash allowance is received from Government it shall be distributed 
amongst them in a certain way, 8uoh an arrangement embodied in an 
award can be filed in Court. 15 Bom. L.R. 862. % 

2.-^** Has been referred to arbitration.” 

(1) Agreement to refen- Writing, necessity for. 

{a) An agreement to refer need not be reduced to writing. 18 W.B. 533; W.E. 
(1864) 76. A 

(б) A verbal submission to arbitration, as a result of which title to immoveable 

property is likely to be affected, is valid. 14 C.L.J. 188, B 

(•2) Power? of certain person to refer for others. 

Bee notes under r, 1. C 

3. Without the intervention of a Court.” 

(0 facium of reference, which Court to determine. 

The question whether a certain matter had been referred to arbitration and an 
award had been mads thereon ought to be decided by the Court to which 
the application for filing the award was made. 29 B. 621=7 Bern. L E. 
644 ; whan it is disputed by any party, 17 A. 21 ; 28 A. 621 ; 20 M. 89 ; 
contra, the matter must be left to a regular suit. 9 B. 254 ; 20 B. 596. I> 

(2) Secaiing attendance of witnesses before private arbitrators. 

There is no provision of law which would enable private arbitrators to secure the 
attendance of persons before them for the purpose of giving evidence, and 
the duties of such arbitrators do not go further than to cKamine the per. 
eons produced before them by the parties to give svidenoc. 7 Ind. Oas. 333, B 
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4,—** An 0 ward has baen thareoa.'’ 

(1) Iward necessary to give Coui?t jurlsdiiotlon, 

la order to set the Court in motion, and to establish the jariudietion, ihara must 
have been a private reference to arbitration, and there must have been an 
award made, which is sought to be filed in Court. W.E.F.B. 9, F 

(2) RecomnieadatloB by avUtratoi! is no award. 

A document signed by an arbitrator which merely recommends a solution of the 
question referred cannot fce treated as an award under this aeotion. 11 
, 0,'356.' ■ 

(3) ¥aIuat!on arrived at by valuers is no award. 

If there was no matter in difi'eronce between the parlies which could be referred 
to arbitration, the valuation made by three persons appoinetd by the 
plaintill was not an award within the meaning of this section. SO 0. 831. H 

S. — “ Any person.. ..may apply.’* 

(1) ® ho may apply. 

(a) Any person interested in an award, though not a party to the reference, may 
apply to have the award filed in Court. 5 W.R. 123. . S 

(a) But a stranger to a submission to an arbitration caunot take advantage of the 
points favourable to him in the award. 2 A. 80S ; 6 A. 322, S 

(1-a) Comppomise by parties pending veferencQ—Application to file. 

The parties after appoiutirjg arbitrators settled their differences independently of 
the arbitrators and drew up a deed in the form of a oompromlee. It was 
signed by the parties and the arbitrators. 

Held, that the deed could not be treated as an award and an application to fi.l6 
it in Court as an award could not be granted. 48 P.L.B. I915»»281nd. 
Gas. 298. K 

^2) Reference by some of the parties. 

An award on a private reference, made by some of the plaintiffs and the defend- 
ants, is binding on the rights of the parties to it. The award ia not in- 
valid on the ground that all the plaintiffs were not parties to it. lOO.Ij. 

J. 41 = 2 Ind. Gas. 414 = 37 0.63 = 14 C.W.N. 75. I* 

(3) form of application. 

An applicatiou to file an award may be made without any valuation of suit. 
14 W.R. 255. ' M 

(4) Mode of enforcement of award. 

{a) Proceedings described as a suit and registered as such must be taken, in order 
to bring the award under the cognizance of the Court. GO.W.N, 226 = 29 
0.167. , ' H, 

(b) Where sufficient cause is shown why an award should not be filed, the pasty 
concerned must be left to bring a regular suit for the enforcement of the 
award. 1 A. 156. ... 0, 

■ .^6) 'fpoef of loat^awavd. " . . " . ' 

Secondary evidence of ah award' ia admissible if it has been lost, 15 M. 99. f 
(6) Wlthdraiival of applicant from arbitration proceedings. 

An applicant for filing an award in Court ean, at any stage of the heating prior 
to the delivery of judgment and praparStibn of the decree; -withdraw from 
the proceedings. 31 0.516. $ 
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(>!) Buie 20 3063 not contempUto fchat an award sfaonld not be filed merely 
becaaso it deals with, manpan, that is, matter relating to a compliment 
or dignity for which the Civil Courts have no jurisdiotion to antertain a 
suit, 15 Bom. L.R. 362. ^ 

(3) Objesi of the rale. 

Rule 20 is devissd for the purpose of enabling, where the subject-matter of the 
award lies within more than one jurisdiction, any Court within whose 
jneiadiotion a part cf the subject-matter lies to direct that the award be 
filed. 15 Bom, L.R, 362. W 

Any matter.*’ 

{1) Private arbitration !a a pending suit. 

See d B. I ; 26 B. 76 ; S Bom, L.R. Til ; 24 C. 903 ; 24 M. .326 ; 23 M.L. J. 
290 = 12 M.L.T. 133 = (1912) M-W.N. 1091; 30 0. 218«7 C.W.N. 180 ; 
116 P,R. 1912; 27 A. 53 noted under r. 17, supra. Bee, also, 38 B. 687 
= 16 Bom. L.R. 663. X 

(2) Arbitration of disputes about maapaas. 

Dispute about nimvan which cannot be settled in the Courts can often ba 
efieotively settled by arbitration. 16 Bom. L,R, 862. Y 

(3) Agreement for distributiou of cash allowance received from Government. 

The parties are at liberty without in any way going against the words or tbs 
spirit of the Pensions Act, 1871, to agree amongst themeelvea that when 
the cash allowance is received from Government it shall ba distributed 
amongst them in a certain way. Such an arrangement embodied in an 
award eau be filed in Court, 15 Bom. L.R. 362. Z 

“fifats fieejfi referred ta arbitration,” 

(1) Agrcemeot to refer - Writing, necessity foy, 

(а) An agreement to refer need not be reduced to writing. 18 W.B. 633 ; W.R. 

(1864) 76. & 

(б) A verbal submission to arbitration, as a result of which title to immoveable 

property is likely to bo afieoted, is valid. 14 C.L.J. 188, E 

(2) Power of certain person to refer for others. 

Bee notes under r, 1. 0 

J.-—” Without the interveaiioa of a Court.” 

(1) factum of reference, whlob Court to determine. 

The question whether a oectaiu matter had been referred to arbitration and an 
award had been made thereon ought to be decided by the Court to which 
the application for filing the award was made. 29 B. 621«7 Brm. L R, 
644 ; when it is disputed by any party, 17 A. 21 ; 28 A. 62i ; 20 M. 89 ; 
contra, the matter must be left to a regular suit. 9 B. 264 ; 20 B, 596. E 

(2) Securing attendance of witnesses before private arbitrators. 

There is no provision of law which would enable private arbitrators to secure the 
attandanoa of persons before them for the purpose of giving evidence, and 
the duties of such arbitratora do not go further than to e^amitie the per- 
sona produced before them by the parties to give evidence. 7 tad. Gas, 333. E 



H.] AiDT V of 1908 (OlViL PBOOEDURB CODE). WT 

2iJD Sen.] 

4,-~“Aa 0 iwara has bean mati(^ tharaon,” 

(1) Eftcesaary to glire Court jorisdiction, 

la order to set the Court in motion, and to establish ths jatisdsotioisi there must 
have been a private reference to arbitration, and there must have been an 
award made, which is sought to bo filed in Court. W.B.F.B. 9. F 

(•2) Recomroendation by arbitrator is no award. 

A document signed by an arbitrator %vhich merely recommends a solution of the 
question referred cannot be treated as an award under this section. 11 
0. 356. G 

{8) Valuation arrived at by valuers is no award. 

If there was no matter in diforenoe between the parties which could be referred 
to arbitration, the valuation made by three persona appoinetd by the 
piaintif! was not an a ward within the meaniog of this section. 30 C. 831.H 

S. — ‘* Any person., ..may apply. 

(1) Who may apply. 

{a) Any per.son interested in an award, though not a party to the reference, may 
apply to have the award filed in Court, 6 W.R. 123. . t 

(b) But a stranger to a submission to an arbitration cannot take advantage of the 
points favourable to him in the award. 2 A. 809 6 A. 822. <1 

[ha) Compromise by parties pending reference— Application to file. 

The parties after appointing arbitrators settled their differences independently of 
the arbitrators and drew up a deed in tbe form of a oompromiee. It was 
signed by ths parties and the arbitrators. 

Held, that the deed could not be treated as an award and an application to file 
it in Court as an award could not be granted. 48 P.L.B, 19I5a281nd. 
Oaa. 298. K 

^2) Reference by some of the parties. 

An award on a private reference, made by some of the plaintifli and the defend- 
ants, is binding on the rights of the parties to it, The award is not in- 
valid on the ground that all the plaintifis were not parties to it. 10 C.Ij. 

J. 41 = 2 Ind. Gas. 414 = 37 C. 63 = 14 C.W.N. 75. h 

(3) Form of application. 

An application to file an award may be made without any valuation of suit, 
14 W.R. 256. ’ tt 

(4) Mode of enforcement of award. 

(o) Proceedings described as a suit and registered as such must be taken, in order 
to bring the award under the cognizance of the Court. 60.W.N, 926 = 29 
0. 167. M 

{b) Where sufficient causa is shown why an award should not be filed, the party 
concerned must bo left to bring a regular suit for the enforcement of the 
award. 1 A. 156. 0 

(B) Proof of lost award. 

Secondary evidence oi an award is admissible if it has been lost. 15 M, 99. P 
16) Withdrawal of applicant from arbitration proceedings. 

An applicant for filing an award in Court can, at any stage of the bearing prior 
to the delivery of judgment and preparktibn oi the decree; withdraw from 
the proceedings. 31 G, 516, II 
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S,— ‘‘ Aitsy person.. ..may apply ^^---Wonchided). 

'( 7 } Ippifealiiott re award deteraiWag extraneeos matters, " 

An applifiaiion to file a private award determining matters not referred to cannot 
be ruainfcainerl, 3 A, fiili R 

{8) Disthmtion between granting and not gtiintlog application. 

The distinotiorj between eases virhen an applioatiou to file an award is allowed 
. . and when it is luM;, is that, in ths former, the Court shows itself satisfied 

wirh tbo regularity of the sufamiseion to arbitration, and, in the latter, it 
doe? not. 10 O.W.N. 601. B 

(9) Fkn of limitation when referonce falls through. 

A piea of limitation oan be raised when a referenoe to arbitration fails through . 

3 N.W.P, 177. T 

N.B.— Pot further oases, see notes under the next rule, 

6.--“ To any Court having jurisdiction.*’ 

(1) Jaclsdiotiou of Small Cause Court to receive application. 

A Court of Small Causes in the mofusail has a right to receive an applioatiou to 
file a private award, provided the subjeot-mat ter is otherwise cognizable 
byit. 1 B.L.R.A.C. 43«10 W.B.86; lOB.H.O. 64. U 

(a) Powev of Court to amend or remit private award. 

(a) A Court has no power to amend a private award or remit it for re-oonaidar- 
atioo, but must either affirm it in its entirety or wholly reject it. 84 
P.R. 1907; 10 B.H.O. 391 ; 9 B. 82 ; see, also, 27 A. 52G--«A.W.N. 
(1308) 66=2 A.L.J. 416; 6 B. 663 ; 7 0. 490; 3 A. 286. IT 

(&) An award cannot be remitted for re- consideration after judgment has been 
passed on it. 2 N.W.P. 235. W 

Parties to the arbitration,” 

Application by persons not actually before arbitrators. 

The word “parties ” as used in this section cannot be construed so as to apply 
only to persons who are actually before the arbitrators. If parties, by 
an agreement, have undertaken between themselves that, in the event of a 
certain state of things happening, a particular procedure shall be foliowad, 
which, under one state of oircumstancoe, may be adopted in inviimi, 
then, for the purpose of this seotion. they should bo regarded as parties to 
the arbitration. Willcox v. Storkey, L.R. 1 C.P. G'7 1 ; lie Nezoten atid 
Hellieringian, 19 O.B. (N.S.) 342 ; 3 A. 340= A.W.N- (1886) 107. X 

8.-—”Show cause.” 

“ Show cause,’’ meaning of. 

The words “ show causa ” this in section do not mean simply putting in a 
verified petition of objections. The party opposing the filing of tho 
award must show sufficient cause, that is to say, must establish by argu- 
ment, or proof, or both, reasoiiable ground for the eonoluaion that ths 
award is open to any of the objaotions mentioned in 8s. 14 and 16, supra, 
ThisseotionandS. 21sbould'bereadtog6thor. 8 A. 340=A.W,N. (1886) 
107, . Y 
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9, Within a time specified/' 

IppeaJ fos> not allowing time to file objections. 

An appeal lies from a dcoree passed on.an awacd, witliout allowing time to the 
parties to file objeotions thereto. 29 A. 581=*A.W.N. (1907) 184 = 4 A.L. 

J. 450, Z 

■ . Court'-Fees. 

(1) Suit for specific performance of an award. 

A ought to be stamped according to the amount or value of the property in 

dispute. See Court Fees Act, S. 7, X (d). A 

(2) Suit for poBBession of land in terms of an award. 

A claim for possession of land in terms of an award is chargeable under 8. 7, 
01. X{di of the Court Fees Act. Oudh 8.0. 32. 1 

(3) Suit to file and enforce decisions of the Thathanabaing— Decision ejecting 
defendant from monastery. 

Plaintifis alleged that, on a dispute between them and the defendants, with 
reference to the defendant’s oocupation of a certain monastery, a decision 
ejecting him was made under the authority of the Thatkanabamg and bis 
council. Piaintifis attached the decision to the plaint and they prayed 
that it might be ‘’filed and enforced.” Hold that, in the absence of the 
‘ particulars necessary to bring the plaint under S. 526, Civ. Pro. Code, 
1882, the suit must be regarded as a suit for the speoifio performance of 
an award and that the Conrt-fee was payable ad valorem on the value of 
the property sought to be recovered. U.B.E. 1909, 2n(l Quarter, Buddhisii 
Law, (Ecolesiastioal) 5. C 

(4) Suit to sot aside an award. 

Plaint or memorandum of appeal in a suit to set aside an award ought to bear a 
Court-fee of Rs. 10. See Court Fees Act, Soh. II, Art. 17 {iv). D 

(5) Suits dealing with arbitration awards. 

In suits to set aside summary decisions, as also in those dealing with arbitration 
awards, the amount of Court-fee payable on the plaint does not depend 
upon the value of the suitf 7 O.L.J, 36 (P.G.) = 35 G. 202 = 35 I. A. 22 = 12 
C.W.N. 169 = 6 A.L.J. 10 = 17 M.L.J. 618=2 M.L.T. 506=10 Bom. 
L.E. 1. ■ E 

(6) ippileafcioa to file an awai’d. 

The proper Court-fee on an application to file an award under S, 525 of G.P.Om 
1882, is that prescribed for applications, and not the fee upon a plaint, 
10 0. 11; 13 0.L.B. 171. E 

(7) Appeal against order directing an award to be filed. 

An appeal from an order directing an award made on a reference to arbitration 
without the intervention of a Court to be filed ought to boar an ad 
valomn fee calculated on the amount decreed to be recoverable. .38 C. 
11, See 9 Bom. L.R. 259 ; 3 B.L.R. App. 104. ^ 

(8) Appeal against an osder rejecting an award to be filed, 

A memorandum of appeal against an order rejecting an application to fils an 
award under S, 526, C.P.C., 1882, is chargeable with a Court-fee of Es. 10 
under Art, 17, Soh. II of the Court Fees Act. 84 P.Ri. 1907 = 184 P. L.R. 
1908 ; A.W.N. (1903) 214. But see 109 P.L.R. 1902 ; 70 P.R. 1881, H 
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9.—“ Within a t}m& specif istt ^ '-^{Concluded). 

Court Fees— (Goftcitcflifid). 

■49^ Ippileatioa im w^lsloa against oifder > rejeetiog ob|eetions to an award and 
. = , passing decree m.acflOfdaQce with awafd. 

An — ”js chargeable with ad valorem Oonrt-Iee under Art, 13, Soh. 1 of tha Court 
Fees Act when the eubjeet-matter of the case exceeds Rs, 2S. The fact 
that no decree was framed at the date of making the application does not 
afieot the question of Gourt-fee. 4 F.L.R. 191I=s9 lad. Oas. 388 = 13 
P.W.R. 1911. I 

21. (1) Where the Court is satisfied that the matter has been 

referred 1 to arbitration and that an award has been 
xnenr<ff such award" made 3 tbereon, and where no grou nd such as is 
mentioned or referred to in paragraph 14 or paragraph 
15 8 is proved the Court shall order the award toiie filed S and shall 
proceed to pronounce judgment according to the award 6. 

(2) Upon the judgment so pronounced a decree shall follow and- 
no appeal shall Ha from such decree 8 except in so far as the decree is 
in excess of or not in accordance with the award. 


ri) 


(NOTES), 


Old Act. 

This rule corresponds to 8. 526 of Act XIV of 1882. 


J 


(2) Rule not exhaustive. 

This rule ia not exhaustive. 11 C.L.J. 131 = 5 Ind. Cas, 98. K 

(3) Eale applies only to existing disputes. 

Under para, 21 (1) of Soh, II, Civ. Pro. Code, 1903, the Court must satisfy itself 
that there was a matter in difference between the parties existing 
at the time of the reference to the arbitration, before it passes a decree on 
an sward. 5 S.L.R, 92. h 

<4} Heference to arbitratlca without lutorvention of Court by parties to suit— Pro- 
cedure for filing award. 

Where a suit is referred by the pasties to'arbitrafcion without the intervention of 
the Court and an award is made, the party who wishes to enforce the av/ard 
should apply to the Court and prove to its satisfaotion that the adjusimeiifc 
which he sets up was justly, legally and properly arrived at. 15 Bom. L.R, 

340. M 

‘ Satisfied that the matter has been referred.” 

'Objection as to factum of reference— Duty of Court. 

Where the filing of a private award is objeoted to on the ground that them waa 
no reference to arbitration, the Ccarfe has power to determine the genuine- 
ness of the reference and validity of the award. 16 M-D, J, 474. It is 
bound to do so. 134P.R,1888. ^ ^ ^ 

2.—** Award has been made. ” 

<1) Award, what is an. 

Separate papers, severally stating the opinions of several arbitrators in a suit, and 
signed and delivered by them severally in Court, do not constitute an 
^ award. The award should ba a oompleto document signed by the arbitra- 

^<^*8 conjointly and in the pcessnoe of each other. 12 W.R. 397. 0 * 
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2. Award has beets made **— {Concluded), 

i2) Award, construcyon of, 

(o) lo India, an award should be construed in aooordanoa with what may reason- 
ably be supposed, under the oiroumstanoes of the case, to have been the 
intention of the arbitrator. 20 A. 245, P 

0) The principles which would apply in the oonstruotion of an award settled by 
counsel or a solicitor in England should not be applied in construing an 
award drawn up by an unprofessional arbitrator in India. 20 A. 245 = 
A.W.N. (1898) 34. ^ 

J .— Ground mentioned or referred to in paragraph 14 or paragraph /5." 

(1) Objection to award. 

The Court, when invited to enforce the award, is not limited to the ground, 
mentioned in rules 14 and 15, sttpm. 25 C. 757 ; 20 M. 89 ; 17 A. 21 ; 22 
A, 224; 11 O.L.J. 131=5 Ind. Cas. 98. K 

(2) Objection to jurisdiction and vagaeneaa of agreement. 

Assuming that, in a proceeding under rules 20 and 21, the Court has power to 
consider suoh objections as ate mentioned in rule 14 or 15, au objection 
that the value of the property in suit was Rs. 500 only and that therefore the 
applioatioQ should have been made in the Munsii’s Court, and nob in that 
of the Subordinate Judge, or an objaotioa that the agreement of submission 
is vague and indefinite and does not clearly set out the matters in dispute, 
does not fall under either rule. 16 0. 482, S 

13} Objections to a private award— Opportunity to produce evidence. 

Where, to an application to file a private award made under rule 20, the 
defendant raises objections referred to in rules 14 and 15, the Court is 
bound bo allow the defendant opportunity to produce evidence to sub- 
stantiate his objeotiona, Wberothe Court, after examining one of the 
arbitrators, summarily dismissed the plaintiff’s application, the Chief 
Court set aside the order of dismissal and remanded the case for fresh 
decision after examining witnesses for the defendant. The Chief Court 
observed that the Civil Courts have no power to sit as Courts of appeal to 
consider the correctness of awards on the merits, in respeob of matters of 
fact and even of law. They cannot usurp the functions of the arbitrators, 
when once the parties have made up their minds to have recoursa to 
arbitration. 53 P.L.R. 1909 = 64 P.W.E. 1909 = 4 Ind.Oas, 553. T 

(4) Purthcp conditions than those mentioned in the section cannot be imposed. 

The new Civil Procedure Code having filxod the conditions clearly and reasonably 
in Seh. II, para. 21, cl. (1), Courts cannot refuse to file awards by 
imposing further conditions than those mentioned therein, O^he words of 
the statute law are imperative, (1916) M.W.K. 203 = 19 M.L.T, 228. C 

(5) Points for consideration in proceedings under this rule. 

In proceedings under paras. 20 and 21 of Soh. II of Act V of 1908, the only 
points for consideration are : (1) Whether or not the matter has been re- 
ferred to arbitration. (2) Whether or not an award has been made. 

(3) Whether or not any ground sue has is mentioned or referred to in para. 
M or 15 is proved. 11 P.W.R, 1914=31 P.E.R. 1914=30 P.R. 1914 = 
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fl) 'Buieblng to enforce an award shoold prove its legality, 

Where a suit is referred by the parties to atbitration without the interveation of 
the Court and an award is made, the party who wishes to enforcje the 
award should apply to the Court and prove to its satisfaction that the 
adjustment which he sets up was justly, legally and properly arrived at. 
15 Bom. L.R. 340. W 

(a) Heeeasity far proof of objections to filing of award, 

(a) Where an objection was raised that an award was sham and fraudulent, 

meaning thereby that there was corruption and misconduct on the patt.of 
the arbitrator, the Court was bound to investigate the objection. 7 Bom. 
L.E. 793 ; 17 A. 2l = A.W.N. {18941 187; there must be proof of allegations 
made, 28 B, 287. X 

(b) The party opposing the filing of an award must adduce evidence in support of 

his objeotion. 8 A. 340=A.W.N. (1886) 107. V 

3. The Court shall order the award to be filed.” 

(1) Validity of award on reference by Hindu father. 

The father of a joint Hindu family has authority to refer to arbitration the 
partition of the joint family property, and an award, when properly made, 
is binding on the sons. 16 A. 231 = A.W.N. (1894) 60, Z 

(2) Award not according to the law agreed to by parties, 

It was provided in a reference to arbitration that the dispute should be decided 
according to Muhammadan Law ; the arbitrators, however, did not 
profess to decide the matter according to Muhammadan Law, and their 
decision was contrary to the welbknown. rules of that law: Held, that the 
decision of the arbitrators was perversa. 14 Ind, Oas. 978. A 

(3) Awat<d not referring to abandoned claim. 

Held per Sundara Iyer, J . — If a claim was given up before the arbitr-itors, the 
award would not be vitiated by the non-referenoa to snob claim. (1912) M* 
W.N. 1076. B 

(4) Awavd relating to property outside Court’s jurisdiction. 

Where the submission to arbitration as well as the making of the award took 
place within the jurisdiction of the Court, it did not matter that tho 
award related to property, part of which was outside the Court’s jurisdic- 
tion. 24 M. 31. , C 

(4-a) Otder directing award to be filed Invalid —Decree if valid. 

Tho decree based upon the award is no doubt final, if it is in accordance with tha 
award, but tho validity of the decree depends upon the validity of 
the order directing the award to be filed, and if the latter is set aside, the 
decree must be declared inoperative. 18 O.W.N, 381 = 22 Ind. Cas, 391. D 

(5) Award on matters not refrreed to arbitration, 

(a) Where a private award determines matters not referred to arbitration, an 

applioation under this section for filing suoh award is liable to be dismiss- 
ed. 3 A. 541 ; 29 M. 303. E 

(b) A private award, that is, one made on a referenoo out of Court, is bad, if it 

decides questions not referred to the arbitrators and leaves undsoided 
• - questions whiob they were authorised to decide. Ir. re MorpUett, 2 D. & L. 
967=14 LJ.Q.B, 259=10 ?ar. 646 ; 19 Ind. Oas. 941. F 
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A“.— " The Court shall order the award to be filed -‘{Continued). 

(c) A private award determining matters not referred to arbitration caaact be 
filed in Court, and no deotee oan be based thereon even if these matters are 
separable from the test of the award. 30 P.S. 1914 = 28 Ind. Gas. 422. S 
(6) Iwatd not determining matters referred to. 

An award -which does not determine one of the principal subjoots of dispute 
should not be filed in Court. 6 B, 663. K 

C?) Award made after receipt of notice of revocation. 

An award made by the arbitrator after receipt of notice of revocatioHi given on 
valid grounds, is invalid on the ground of judicial misconduct and cannot 
be enforced by suit. 29 0.278. I 

(8) Partial award cannot be filed. 

(a) The award in order to be filed in Court must be oompleto in itself, 21 W.B. 

182. ■ M 

(b) It is not competent to the Oourt, in a prooasding under 8. 525 of the Code of 

1882, to direct that the award be filed in part ; the Court is bound to 
refuse an application made to it for filing the award, if in its opinion the 
award is open to attack in part. 15 O.L.J, 110, 3 

(9) Proviaional award cannot be filed. 

An award which is ptoviaional, that is to^say, which does not completely and 
once for all determine the dispute JjatweeU the parties cannot be filed 
under rule 20 and it cannot be made role of the Court. The appointment 
of a Eeooiver daring proceedings started upon^suoh an award is illegal. 6 
A.L.J. 467 = 2 Ind. Gas. 304. K 

(10) Award on matters partly within and partly without submission. 

(а) An award in which the invalid portions are independent *'cf, and separable 

from, the valid portions, if enfotoeabla at all, cannot be enforced by 
summary procedure under this section. 3 M. 68. In 

(б) If an award is open to objection in material particulars, the entire award 

must be deemed null and void. Dulte of Bueoleueh v. Metropolitan Board 
Of Works, L,E. 5 Ex. 221 at p. 229 = 39 L.J. Ex. 130 at p. 136 ; 10 Ind. 
Gas. 450=13 O.L..J. 399 ; 11 Ind. Gas. 481=14 O.L.J. 188 ; 19 Ind. Gas. 
941. '■ y, . It 

<11) Indefinite award incapable of execution cannot he filed. 

An award which is so indefinite as to be incapable of execution as a dcoree of 
Oourt cannot be filed under this section. 70 P.R. 1681 ; 77 P.R. 1882 ; 
29 M. 303. N 

(12) Power of Goutt to fils a defective private award. 

Where the arbitrators appointed under an agraemant between the parties made 
an award which was defective, held that the Oourt had no power to file 
the award. 84 P.R. 1907. O 

(13) Arbitrator not taking steps to secure attendance of witnesses. 

An award made by a private arbitrator, without taking any steps to seoure the 
attendance of witnesses before him, when he had undertaken to do .so, ie 
not valid, 2 U.B.R, (1897-1901), p. 4. P 

(14) Duty of Court to enter Into the merits of the award. 

It is no part of the duty of the Court acting under rule 20, to enter into the 
merits of the award. 7 Indi Gas. 333. ■ Q 

25 



191- STATUTS LAW ro ARBITBAa^ON IN BRITISH INDIA. [PART 

[2nd Sen., 

The Court shall order the award to be filed {Continued} . 

(151 _Ipbltpat:fB;,esceediii}i .powers glsea. , 

Where, in a reference without the intervention of Court, the arbitrators exceed- 
ed the powers given to them under the agreement, the Court had no power 
to file the award. 84 P.R. 1907. E 

(16) Ig’Bscmeat opposed to public policy. 

This rule does not afieot the inherent jurisdietion of the Court to decide a fun- 
damental objection which goes to the root of the matter, e. g., that the 
agreement, on which the award is based, was against public policy and 
not therefore enforceable in a Court of Justice. 11 O.L.J. 131™5 Ind. 
Oaa. 98. S 

(17) IwaBd on reference in criminal proceedings. 

An award made upon a reference in criminal proceedings has the same effect aa 
an award made on reference in civil proceedings, 6 A.W.N. 168. T 

(18) Award providing compensation for seduction of girl, 

There being no authority for the view that arbitrators can take oognizanoe only 
of claims in respect of which the regular Courts will give relief, a Court 
can file an award providing for the payment of compensation for the 
seduction of a gul. ' U B R. (1908), 2nd Quarter, Civ. Pro. 19. If 

(19) Object of reference being to stifle criminal proBecution. 

(o) The same transaction may give rise to a civil as also to a criminal liability, and 
a leieroncQ to arbitration for the settlement of the civil dispute alone 
would be valid, but hot if the object of the reference was to stifle a 
criminal proseoption also. 11 C.L.J. 131 = 5 Ind.Cas. 98. See 11 B. 666 ; 
22 A. 224 ; 23 A. 713 ; 9 P.B. 1906. If 

(6) But in order to make the award invalid, it is essential for the defendant to 
prove that the criminal proaeoution stifled was for a non-compoundoble 
offence, that is, for an offence of a character, the compromise of which is 
regarded by the Criminal Code as forbidden by law or against public 
policy. 11 C.L.J. 131 = 5 Ind, Gas. 98. W 

(20) Application to file award— -Award and consent to arbitration disputed 
Procedure. 

If the award and the consent to arbitration is substantially disputed, the Special 
./urisdiction created by Ss. 20 and 21 is ousted, and the applicant must be 
* referred to a regular suit, A dcoroo passed upon tbe award under such 
oiroumstances will therefore be open to appeal. IS M. 423 (F.B,). X 

(21) Award not an agreement but a judgment. 

{a) An award is not a mere agreement but is equivalent to a judgment. It is 
binding between the parties in all matters which it professes to decide. 
When onoa a matter has been decided betw'een the parlies, the parties' 
ought to be concluded by an adjudication whatever it may be. 11 Bom. 
L.R. 20=5 M.L.T. 226=1 Ind. Cag. 105. ¥ 

(6) An award duly passed in accordance with the Bubmission of the parties is 
equivalent to a final judgment. To give efiect to it, the subsequent 
consent or approval of neither party jb required. In order that the parties 
should be remitted to their previous tights, there must be positive evidenoe 
that both parties agreed that the former state of things should be restored. 
It is not enough tb.at the award was not enforced or that even both the 

. . parties objected to it. 19 M. S90; 20 M. 490 ; 38 0. 881; 11 Bom, L.R. 

4 20=5M.L.T.220l 1S.L.R, 286; % 
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122) HeeesBity for enforcement of award. 

Where an award is valid, it is operative even though neither party has sought to 
enforce it by regular suit or by the summary procedure. 33 G. 881 = 4 0. 
L.J. 162 ; 7 0,0. 369 ; it is not necessary that the award should be made 
a rule of Court. 6 A. 28 = 3 A.W.N. 237 = 4 A.W.N. 148; 12 A.W.B. 238.A 

(22-a) Remission of private award. 

There ie no provision for remitting to the arbitrators an award made in arbitra* 
tion without the intervention of a Court. 24 Ind. Gas, 182. B 

(23) Refusal to flie award— Separate suit. 

{a) The refusal of an application for the filing of an award under this seotion 
merely leaves the award to have its ordinary legal validity ; and it may be 
relied on as a defence in a suit relating to the subject matter dealt with 
by it, although an api)lication to file the award has not been granted, 18 

O. 414 (P.C.) = 18 I. A. 73 ; 8 M.H.O. 81 ; 11 P.W.R. 1910=34 P.B, 1910 

= 6 Ind. Gas. 697 = 183 P.L.R. 1910, G 

(fe) Thus, where separable claims, namely a claim to share property by right of 
inheritance, and a claim for the office of lambardar, bad been disposed of, 
on a reference by the parties without the intervention of a Court, by the 
award of an arbitrator, and an application under this seotion has been 
rejected, for the reason, among others, that the claim for the office of 
lambardar, is not a matter of Civil Jurisdiction, a suit subsequently 
brought basing on the claim to share property by right of inhoritanoe 
will be barred by the award, 18 0. 414. D 

(24) Order refusing to file whether res Judicata. 

(a) An order refusing to file a private award is not a decision as to the validity of 
the award, so as to make the rule of res judicata applicable to it. 70 

P. R. 1891. 1 

ib) An order of a Court refusing to file an award does-not operate as res judicata 

in respect of a subsequent suit brought to enforce it, inasmuch as no appeal 
lies from the order refusing to file it. 8 A.L.J. 315 ; 18 M, 423 (F.B.}. F 
(c) In order to make the refusal to file the award a binding judgment against its 
validity, on a particular ground, it is necessary to show that that point 
was definitely raised and put in issue and made the aubjeot.of trial. 18 C. 
414 (P.C.) = 18 I. A. 73:21 B. 465 ; see. also, 7 0. 727 = 9 C.L.R. 377. G 
(eZ) Where the grounds on which the second suit is based had previously been 
substantially raised and determined in the proceedings taken under 8, 525, 
Civ. Pro, Code (1882), on an application to file the award, the second suit 
will be barred. 9 Bom. L.B 259. See, also, 29 C. 167; 33 0. 11 ; 29 M. 33.H 
(e) Thus where a party objected to the filing of an award on the ground that the 
arbitrator has made a fraudulent award after the party had revoked his 
submission, and that he had antedated the award for that purpose, and 
the objections were overruled, it v?as held that ha could not institute a 
Boparato suit to annul the award, 20 M. 89=7 M.L.J, 61. I 

(95) Ippiicatlon to file award— Power of Court to set aside award. 

On an application made under this seotion to file a private award, the Court can 
only refuse to file the award if there are grounds specified in Ss. 14 and 15, 
supra ; but it has no jurisdiction to sat aside the award. IS M.L, J. 2?5> J 
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(26) IwauS bar to Buiii. , ' ' 

A pnvats awasd is a bar to a suit upon tha some causa of action, 113 P. R. 1890 J 
or in respect of the same matter, 18 0. 414 = 18 1. A. 73, E 

t26.a) Iwaffd, Tshethax* a bar to an action on the original demand. 

A valid award is operative even though it has not been enforced by suit or by 
application under the Code of Civil Procedure, An award extinguishes all 
claims embraced in the submission, and after it has been made, the sub- 
mission and award furnish the only basis on which the rights of the parties 
can be determined and constitute a bar to any action on tha original 
demand, apart from S, 21 of the Specific Relief Act, which to soma extant 
is replaced by para, '18 of the Second Schedule of the Civ. Pro. Code. 23 
Ind. Cas. 220=7 Bur. L.T. 308, h 

(26-3) Original cause of action, plaintiff, whether can fall back upon, when award 
held to be in'aalid. 

(o) A valid and enforoible award made without the intervention of tha Court 
bars a suit on the original cause of action, 68 P.W.R, 1916. M 

(6) Therefore, whore a plaintifl alleges that an award made out of Court is invalid 
but seeks its enforoement if the Court finds it to be valid, or in the alter- 
native prays for a deoree on the original cause of action in case tha award 
is found to be invalid, it is the duty of the Court to determine the validity 
of the award and to pass a deoree in its terms if it is found to be valid, 
or to adjudicate upon the original cause of action if ,it is found to ba 
invalid. (Md.) N 

(27) Suit lies to enforce award. 

(a) A suit will lie to enforce an award. 7 W.R. 269 ; 9 W.E. 441 ; 20 W.R. 420 ; 

4 M.H.O. 119 ; 15 M. 99 ; 19 M. 290; 20 M. 490 ; 22 M, 299; 7 O.C. 
389 ; U.B.R, (1906) 30 ; 2 U.B.R. (1897-1901), p. 10. 0 

(b) But in 21 G. 213, Ghosa, d., observed as follows : — 

“ I doubt in the first place whether a separate suit would lie to enforce award 
if the application to file it can be dealt with under S, 526 (Act XIV of 
1882). and if it has been refused, though no doubt a suit being brought 
upon the original right, the award may bo referred to as evidence in support 
of that right. But however that may be (and it is perhaps unnecessary to 
express any opinion upon that question in this case), I do not see v/hy, if 
the Legislature has provided a procedure under Ss, S25 and 526 to enforce 
an award, the parties should be driven to another suit.” See also 19 P.R, 
1907. F 

(c) A suit lies on an award, even though the same “has not been filed in Court 

within six months as required by S, 2, para* 20, Oiv. Pro. Code. 2 L.W. 
320 = 17 M.L.T. 241 = 29 Ind. Gas. 49. Q 

(d) An award is not in the nature of a foreign judgment and a Court is, thare/ore, 

entitled to go into the merits of the same. 2 L,W. 320 — 17 M.L.T. 241, S 
(27*a) Sttitlto enforce Award—Jatisdictlon. 

A suit to enforce an award is not the same as a suit to enforce a ooniraot ; and 
tbs Small Cause Court has juxisdiefeioh to take oognizanoe of such a suit. 
23 Ind. Gas. 826. S 
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(28) SaU on award when not valid in law. 

Where the arbitrators exceed their powers, a suit based upon their award is not 
.maintainable, 7 N.W.P. 329. T 

(20) Suit on award is not a suit for speoiBc performance, 

(n) A suit for recovery of money, payable to the plaintiff under the terms of an 
award based upon a registered agreement to refer to arbitration, and 
which has not been paid, is not a suit forenfotoing the specific performanae, 
but one for compensation for non- compliance with the terms of the award, 
and for purposes of limitation is governed either by Art. 116 or Art. 120 
of the Limitation Act. 8 A.L.J. 11.38 ; 15 C.P.L.R. IIS. U 

(6) 8. SO of the Speeifio Relief Act lays down that, when the question is one of 
specific peiformance, the Court _haa tha_same powers, and should proceed 
upon the same priuoisies, in the case of an award as in the case of a 
contract. The way to consider the question is to take the termAof the 
award before the Court and to see whether, if the same terms- had been 
embodied in a contract betwsen the parties, the suit is or is not one in 
which speoifio performance of those terms is claimed and ought to be 
decreed. 8 A.L.J. 1138. 'S' 

(30) Application to file award— Suit on award-Diflference. 

The difference between the two proceedings is :—{a) An award can only be filed, 
as the result of a summary proceeding, provided that it is free from each 
and all of the defects under S. 620, Giv. Pro. Code ( = ols. 14 and 15 of 
Boh. H to Act V of 1908), and it can only be so filed within six months 
of its being given. (6) A suit, however, can be well based upon a defeo* 
tive award, the Court having power to rectify its defects— and it can of 
C 0 UIK 6 be brought at any period which the law fox the limitation of suits 
permits. 11 P.W.R. 1910 = 34 P.R. 1910 = 5 Ind. Gas. 557 = 183 P.L.E. 
1910. W 

(31) Effect of an award to transfer property. 

An arbitrator cannot by his award transfer an interest in lauds from one to 
another, whether the submission bo by deed or not ; not can he make 
partition of land between tenantH in-oommon by his award, for the land 
will not pass by it, but he must direct the parties to execute oonveyanoes to 
each other of the allotted portion, s. Eussal, 9th Ed. , p, 311 ; 17 0.0. 108, X 
(Sl-a) Award not filed in Court — Deed of conveyance not executed —Title to pfo- 
perty. , 

The title of persons entitled to a property under an award of arbitrators cannot 
be impugned because the award has not been filed in Court or because no 
deed of conveyance has been executed to give effect to its terms. 32 Ind. 
Gas. 465 ; 18 0.0, 282. ¥ 

(31>5) Eifect of valid award. 

A valid award operates to merge and extinguish all claims embraced in the sub- 
mission and, after it has been made, the submission and award furnish 
the only basis on which the tights of the parties may be determined ; auoh 
an award is operative even though neither party sought to enforce it by 
suit or application., 156 P.W.B, .1913 = 20 Ind. Oa^ 185 = 275 P.L.B. 
;K:', 1918.'' ■ : .i;. * ; Z„ 
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(Sij) ffianeyaiiiice in psji?suanc(! of an award is not an aliooatiod. 

Witers subaaquent fco the passiog of an award directing the execution of a deed 
of Qou 7 eyance of certain immovable property snob property is attached in 
eseoution of a deccoe, the execution of the oonvoyanco in purauanco of the 
deorefca! order passed by the Court in aooordanee with the award subtle' 
quant to the attaobmeut is not a private alionution of such property which 
would bs void as agaiust a claim enforceable under the attachment, i A, 
219=<2 A W.N. 17 ; see 22 P.L.E. 190o ; 8 M.Ii.T. 197=7 lud. Gas. 793. A 

(33) Sesuit of filing award. 

When the award is fil6d» the result is not that there is a suii in which a decree 
has been passed, but that there is an award, which shall be enforceable 
as though it were a decree. 40 G. 219 ; 12 Bom. L.R. 860. ® 

(84) Suit to set aside decree based on award. 

A separate suit will not lie to set aside a decree based on an award merely on the 
ground that it was obtained by fraud. The only remedy open to plaintiff 
lies through a review. 98 P.R. 1915=179 P.W.R. 1915. C 

A.— Limitation. 

(ly Application to file an award—Llmitation. 

(a) Article 178 of the Indian Limitation : Act (IX of 1908) provides that an appli- 

cation for the filing in Court of an award in a suit made in any matter, 
referred to arbitration by order of the Court, or of an award made in any 
matter referred to arbitration without the iuterveutiota of a Court, should 
be made within six months from the date of the award. D 

(b) In the case of an award given by arbitrators on an arbitration without the 

intervention of a Oourt, the data from which limitation begins to run is 
not the date which the award bears, but the date on which it is given to 
the parties by the arbitrators, 9 0.576, E 

(c) The filing in Court of au award by an arbitrator under rule 10, supra, is not 

au application to file an award within the meaning of the said article. 7 
G. 838, , ■ F 

( 2 ) Filing in Couri—What araouafs to. 

Au award was completed and signed and left with the peon of the Court on the 
last day fixed by the Court. Held, that the award was made within time, 
although it did not reach the bands of the Court until the next day. 26 
A. 106. & 

(2-a) Freaentlng the award is not aubmlssion of the award. 

Held, that presenting an award without the knowledge of the parties before the 
date fixed for its filing is not submission of the award to the Court within 
the moaning of Art, 168 of Act IX of 1908, Such submission is to be 
• ooasideted to have taken place on the latter date and it is from .this date 
that the period of ten days for filing the objection begins to run. 14 P.W. 

^ ^ ' ■ H 

Held, also, that if the ten days time expires on the date when the Court is closed, 
V- ,■ tbefobfectiona can be filed on the SEitst day on which the Court ta-opaas. 

•2' 14 P,W.E. 1916. ...'.h I 
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A. — Limitation — IContinuii^. 

(3) Suit to recover Immoveable property under award—Llmitatioa. 

(ii) A suit, to reoover immoveable property under an award is governed, either by 
Art. 144 of the Limitation Act as being a suit for possession of imtaovs- 
able property, or by Art. 120, as being a suit to enforoa an .award for 
which no special period is prescribed by the schedule, iO M.L.J. 208 ; 2 
U.B.a. il897— 1901), 446. J 

(b) A suit for possession of immoveable property, on declaration of plaintifis’ right 

thereto, on the basis of their purchase of the same, or in the alternative, 
on the basis of an award made by an arbitrator appointed by the parties, 
cannot be regarded as a suit for the specifio performance of a contract with- 
in the meiining of Art. 113 of the Limitation Act. 4 O.LJ, 163=s33 C. 
881 ; see, also, 23 M, 593 ; 23 A. 285 ; 6 A. 263 ; 16 A. 3, K 

(c) Such a suit cannot be regarded as an application or a suit to enforce an 

award and neither Art. 181 nor Art, 12C of the Limitation Act is applic- 
able to it. 4 O.L.J. 162 = 33 0. 881. h 

id) Such a suit is governed by Art. 144 of the Act and may be brought within 
twelve years from the date of the award. Per Bampini, J., in 4 O.L.J. 
162=33 0. 881. M 

(e) Such a suit is governed by either Art. 142 or Art. 144 of the Limitation Act. 

Per Mookerjee, J., in 4 O.L.J. 162 = 33 0. 881. N 

(/) If an award of arbitration grants possession, and neither of the parties were in 
possession at that date, a suit by the parson in whose favour the award is 
passed for possession against a stranger in possession for more than twelve 
years would be barred, though it is within twelve years from the award. 

1 A.W.N. 70. 0 

ig) Where, in a suit for a share of land alleged to bo ancestral estate, it was found 
that the defendants were in adverse possession of it for about thirty years, 
but that an award bad been made eleven years before suit giving the 
plaintiff a share therein, the award would not save limitation, since it was 
not followed by possession. U.B.R. (1892 — 96), 481. P 

(A) The limitation for a suit to recover possession of certain property covered by 
an award brought about by oootoion and undue influence, which award 
dispossessed plaintiff, would be throe years, whether the award be treated 
as a contraot under Art. 114 or as a decree, under Art, 95, or as an 
instrument not otherwise provided for under Art. 91. 2 U.B.R. (1892- 
1896). 476. 9 

(i) An award declared that, in accordance with an agreement between the parties 
they should transfer, the one to the other, different portions of the pro- 
perty which was the subject of dispute. A suit by one of the parties for 
the recovery of the property agreed to be transferred to him was held to be 
governed by Art. 113 and not by Art, 144. 26 A, 497. K 

{/) A suit to recover certain toddy trees of which the plaintiff was dispossassed 
under an award is not governed by twelve years’ limitation but by three 
years’ limitation, the cause of aotion accruing from the date o! the 
award. U.B.E. (1892- 96) 476. S 

m Where, in a suit for a share of land alleged to be ancestral estate, it was 
found that the defendants wer'e in adverse possession of it for about thirty 
years but that an award bad bedh'inifide eleven years before suit giving the 



200 STATUTE. UAW fe ABBITEATION IN BEITISH INDIA. [PAKT 

[2nd Boh. 

5.—*' The Cemi ^pBli order the award to be filed •’-"{Coniinucd). 

A.—Uimitation— <Ooni:in«ed)» 

plaiafeifi aaBare thecflio, the award did not save Umilation, aiisca it was 
not iollo wed by possession. TJ.B.B. (1392 - 96), 481. T 

(4) Salt to peeover money due hnder a regtatevcd awasdl, 

(fl) A suit to recover the balance of money due under the terms of an award, ie 
not governed by six years limitation, even though the award was regiS" 
tered, as the suit is not one for oompansation for breach of contract in 
•writing registered, but for the specific enforcement of the award. 16 A. S 
==13 A.W.N. 179 ; 5 A. 263=3 A.W.N. 16. But see and compare 23 A. 285 
and 23 M. 693. O 

(b) A suit for icoovery of money, payable to the plaintiff under the terms of an 

award based upon a registered agreement to refer to arbitration, and 
which has hot been paid, is not a suit for enforcing the specific perform- 
ance, but one for compensation for non -compliance with the terms of 
the award, and for purposes of limitation is governed either by Art, 116 
or Art. 120 of the Limitation Act. 8 A.L.J. 1138. ¥ 

(6) Suit on awavd based on negiateved agreement to refer to arbUratlon. 

A suit for recovery of iaohey, payable to the plaintiff under the terms of an award 
based upon a registered agreement to refer to arbitration, and which has 
not been paid, is not a suit for enforcing the specific performance, but one 
for compensation for non-compliance with the terms of the award, and 
for purposes of limitation is governed either by Art. 116 or Art. 120 of the 
Liruitation Act, 8 A.L.J. 1138. W 

(6) Suit Inyolving setting aside Of award. 

As long as there is an award in existence valid until set aside, a suit for recovery 
of property affected by the award will bo barred by limitation if brought 
after the period of; limitation fixed for setting the award aside, U.B.E. 
(1892-96), 475. X 

(7) Suit to euforce award. 

(a) A suit to enforce an award made by arbitrators is governed by Art. 113 and 
npt by Art. 120 of the Limitation Act. 67 P.R. 1889 ; 7 O.C. 369 ; U.B.B. 
(1897-1901), 29,9. Y 

(i>) A— is not a suit for specifio performanca of oontraot falling under Art. 113 
an award not being a contract but a decision of a tfibun.'il constituted 
by the panic 1 . 23 A. 286 ; 23 M. 693. But sea 16 A. 3 Z 

(c) Art. 120 and not Art, 113 or 115, Limitation Act, applies to a .suit based on an 

award, whether the same is signed by the parties or not. 102 P.R. 1916 ; 
32 Ind. Gas. 88. ' A 

(8) Bait to file amended award, 

Whore, in the course of proceedings to enforce an award under r, 20. the Court, 
finding the award to be vague remitted it to the arbitrators for reconsidera- 
tion, and the Chief Court refused to file the amended award* on the 
ground that the award was vague and the lower Court had no power to 

j remit it for reconsideration, the cause of action for ^ subsequent suit baaed 

upon the amended award, is the same as the cause of action for the appiiea- 
tion to enforpe the original award, and the suit being in time from the 
V date' of the ame^i^cl'^di^yya^d, was npt barred. 67 P.R. 1889. B 
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{9} Suit to compel a party to award to act up to Us tetms. 

id) A--iB not a suit for '* oonapeoBation for breach of a contract.” 16 A. 3 ; 4 M. 

■ ■ ■ Tj.J. 69. ■ 

(b) It is equally clear that it is cot a suit for apeoifio perforraanoe of a contract. 

ftM.L.J. 69. 0 

(c) An award is not a contract any more than a decree of a Court. 4 M.L. J. 59. E 
|10) Suit to set aside award. 

Where a person brings a suit for partition and is met with the defence that the 
suit is barred by a private award to wbioh he was a consenting party, he 
must have sued to set aside the award if the award was not a mere nullity 
but only voidable, and to such a suit, Art, 91 of the Limitation Act will 
apply. 5 B L.K. 240 = 15 Ind. Cas 819. ' F 

(11) Kold award—Applioation to set aside. 

Act. 158 of the Limitation Aot does not apply where the award is on the face of 
it void ; for the Court ought to take judicial notice of its patent invalidity, 
notwithstanding the fact that neither party has taken any objection 
thereto. 16 0.0. 94 = 17 Ind. Oas. 320. G 

(12) Creditor has no fresh cause of action on award. 

An award on an arbitration, providing that a certain spsoified debt due by the 
deoeased should be paid by certain persons amongst the heirs, will not give 
the creditor a fresh cause of action, but at most a fresh starting point for 
limitation. 17 A.W.N. 144. H 

B.—Stamp. 

(1) Award directing partition. 

(fl) An award by an arbitrator directing a partition is an instrument of partition 
within the meaning of the Indian Stamp Aot II of 1899, and is therefore 
liable to be stamped as such. 

(6) S and his son D (defendant No. 1), who originally were memhera«of a joint 
Hindu family, had the ancestral property partitioned by arbitrators and 
the latter eSeoted a partition by an award in 1890. This award was 
signed by the parties and duly registered. The original award was lost 
and a copy of it obtained from the Registry Office was produced to prove 
the partition. Held that, as the award in the present case was really such 
and it was not put in the form of an award merely for the purpose of 
evading stamp duty, there is nothing in the definition of “ instrument of 
partition ” in the Stamp Aot (I of 1879) to preclude the Court from 
receiving it as evidence simply because it bore a stamp of Rs. 5 instead of 
an advalorem stamp. 29 P.R. 1916 = 27 Ind Caa. 489 = 29 P.L R. 191G. i 

(2) Other awards. 

An award, that is to say, any decision in writing by an arbitrator or umpire, not 
being an award directing a partition, on a reference mads otherwise than 
by an order of the Court in the course of a suit (u) where the amount or 
value of the property to which the award relates as sot forth in such 
award does not exceed Be. 1,0C0 is liable to the same duty as a bond for 
Buoh amount 5 (6) in any other case, the stamp duty is five rupees. Sea 
Art, 12 of the Stamp Aot, S 

26 
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The Couri shall order the award to be filed *^—iOo7tchided), 
B.^St&mp~-{Comluded), 

|3) lliistaraparl award—ldmfssiblllty on payment of penalty. 

Where an award is made by oertain arbitratoi-s upon a relerenoa mado by the 
parties without the intervention of the Court, but the award is not 
stamped, this defect can be removed by levying a penalty under tho pro- 
visions of the Stamp Act, and the award can than be admitted in avidanca 
for purposes of tha proceedings under the 2nd Schedule of tbe Civ. Pro. 
Code. C6 P.H. 1013«181 P.W.B. 19i3=«290 P.L.B. 1913 = 20 Ind. 
Gas. 491. E 

C.~-Registration of awards. 

(a) An award is exempt from registration, under ol. (i) of S. 17 of the Registra- 
tion Act and is not rendered compulsorily registrable, fay reason of the 
fact that it. is chargeable with stamp duty as an iustrumeat of partition, 
under Art. 45 of the Second Schedule of the Stamp Act, 1893. 160 P.L. 
R. 1906 ; 9 B. 50. Ii 

{b) Where the award stated that, out of tbe entire laud of the parties, certain 
shares were allotted to them by the arbitrators, and the rent due hy the 
tenants was divided in certain other shares, and the award was signed by 
the arbitrators and also by the parties, to signify their consent to the 
arbitration and its result, held, that the award was not compulsorily 
registrable. (Ibid). M 

(c) For the purpose of rule 20, an award of arbitrators privately appointed does 

not require registration, even if it effects a partition of joint immoveable 
property worth more than Ra, 100 and is signed by the parties to signify 
their acceptance of tbe award, which can bo filed and be made a rule of 
Court. 54P.R, 1907, M 

(d) Where there is really au award of arbitators, the mere fact that the parties 

signed tbe deed does noi: affect its obaraotar as an award, and it is exempt 
from registration under B, 17, ol. i, Registration Act, 1877 (a). 81 P.R. 
1913 = 331 P.L.R. 1913 = 20 Ind. Cas. 868 = 211 P.W.R. 1913. 0 

6,—“ Shall proceed to pronounce lodgment according to the award,”* 

Court sot to pass judgment before expiry of time fixed, 

A Court should not pass judgment on a private award before the expiry of the 
time fixed for filing objections. 2 N.W.P. 235. P 

7,--** A decree shall follow.”” 

0) Award to be given effect to without minute inquiry by Court. 

Xhe policy of the law is to enable patties who by private arrangement settle a 
dispute to have that settlement made legally effective ; Provided that 
there is something to arbitrate on, that there is a reference and an award, 
the policy of the law is that that award should be given effect to without 
miuute inquiry by the Oourt. 16 Bom. L.R, 362. Q 

CLo) Decree in accordance with award;. 

V , Where a valid award is made without the intervention of Oourt, a decree sbouW 
• v; , , - be passed in accordance with the award, i 0,0, 17; 6 0.0. 27'; 14 

. 4.W.H. 88. : ' S 
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A decree shall foUow^’— (Concluded), 

(2) Objeotioa to form of suit ao bar to passing of decree. 

Aa objection to the form of a sait should not stand in the way of a deorec being 
passed in terms of an award, 5 N.W.I^. 226. S 

{2-a) Ferformanoe of the award between the date of the award and the date of 
■ decree thereon. 

The award cannot be attacked on the ground that the obligations impoaad under 
the award have been performed between the date of the award and the 
date of the application to file the award. But it might be a valid defsnoa 
to an applioation for execution of the decree passed on the awaid. (1916) 
M. W.N. 203=19 M.L.T.228. T 

(3) Award executable only after decree.* 

A private award becomes capable of execution, only after the passing of a deorea 
in accordance with it. 112 P.B. 1879. U 

(4:) Arbitrator not bound to keep or produce any record of proceedings before him. 
There is no provision of law which requires persons, to whom matters have been 
referred for deciaion by private arbitration, to adopt any special prooedura* 
or which compels them to keep any record or to produce any record of the 
proceedings taken before them. 7 Ind. Cas. 333. V 

(5) Rules of evidence not applicable, 

The proceedings contemplated by role 20 ate proceedings of a private nature to 
which the rules of evidence cannot be strictly applied. 7 Ind, Oas. 833. W 

8.—“ No appeal shall lie from such decree," 

A. —Appeal from decrees, 

1) Decree passed in accordance with private award. 

(a) A decree passed in accordance with an award filed in Court under rule 20, in 

a case referred to arbitration without the interveution of Court, is neither 
open to appeal nor to revision on the points on which no appeal lias. 
UP.LB. 1911; 1912 M.W.N, 1076; 18 O.L.J. 35. X 

(b) An appeal does not lie from a decree passed in aooordanoe with a private award, 

embodying the result of a settlement come to by the parties, 22 A. 224 ; or 
made a rule of Court. A. W.N. (1908), 64 = 5 A.L.J. 160=30 A. 151 Joe 
made after investigation of objections to the filing of the award, 10 0,W,K, 
601 ; 10 C.W.N. 609 = 3 O.L J. 450=33 C. 766 ; 11 O.W.N. 220. V 

(c) A decree based upon an award is not open to appeal on the ground that there 

was no award valid in law. 17Ind. Oas, 7. 

(d) The fact that a decree is drawn up on the basis of the judgment which follows 

the order filing an award in an arbitration without the intervention of the 
Court cannot take away the right of appeal of the party aggrieved by the 
order. If the appeal is allowed, the decree will become infructuous ; the 
whole foundation of the decree will disappear and it is competent "to the 
Appellate Court to declare that the decree is vacated. 21 O.L.J, 273 = 19 
O.W.N. 948 = 28 Ind, Gas. 657. A 

(2) Decree upon award— Appeal, when lies. 

An appeal lies against a decree made upon an award (i) when the decree is in 
excess of the award, (ii) whan it is not in acoordanoe with the award, or 
■ (iii) when there is no valid awacdr 16'0, 482, B 



204. STATUTE LAW re AEBITRATIbN 11^ BBITISH INDIA. [PART 

[2nd;Soh.. 

8.— *‘ No.&ppeul &lmU lie from such decree {Continued). 

A. "Appeal fronti decrees— (bonc^Mc^eiJl.' 

(ijj Dssj?e6 aot drawn ap apecifioally In terms of award— Appeal, 

Where a decree on an award, instead of being drawn up epooifically in terms of 
the award, merely decrees in general terms the claim of one party or the 
other, an appeal lies against the decree. 13 A. 366 = 11 A W.N. 129. C» 
(ii-a) Award defeetiys— Joint application for reference by Court to new arbitrators 
—Appeal against award. 

In proceedings under cl. 20 of the second schedule of the Code of Civil Procedure, 
it was found that the document purporting to bo an award was defective. 
Upon this the parties, having agreed to abandon the reforenoe to the origi- 
nal arbitrators, made a joint application to the Court appointing certain 
other arbitrators and praying that the Court would direct these new arbi- 
trators to file an award, and would appoint an umpire in the event of the 
arbitnators being unable to agree. The Court then referred the matter to 
the new arbitrators, who delivered their award within time. The Court, 
after hearing and disposing of the objeotious to this award, passed a decree 
in aeoordanoo with the award : Beld, (1) that the award was made on an 
order of reference by the Court on an agreement by the parties to refer to 
arbitration : (2) that els. 17 to 19 of the second schedule to the Code 
applied; and that no appeal lay from the decree. 14 P.L.B. 19l4=s20 
P.W.R. 1914 = 21 Ind. Cas. 925=28 P.R. 1914. B 

(4) Right of appeal to Privy Council— Effect of oerttfieate. 

The provisions of paragraph 21, ol, (2), Sob. IT, Civ, Pro. Code, cannot aSeot the 
right cf appeal to the Privy Council where otherwise the case is one in 
which, in accordance with Ss. X09 to 111 of the Code, a certificate should 
be granted. Unless a case can bo brought within the scope of S. Ill of 
the Code, it is impossible to contend that a certificate should be refused on 
the ground that no appeal lies to His Majesty. 15 O.C. 55 = 15 Ind.Cas, 2.E 

B.— Appeal from orders. 

{!) Appeal from ouder bn petition to file award, 

(a) An order granting or refusing an application to file a private award is appeal- 

able. 25 C, 757 = 2 O.W.N. 529; 27 M. 255 ; 100 P.E, 1907 ; 33 C. 757 = 3 
0,L.J. 450 = 10 O.W.N. 009; 29 M. 303; 2 O.L.J. 80; 6 M.L.T. 137 = 2 Ind. 
Cas. 92 = 19 M.LJ. 394 ; 12 O.C. 40 ; L.B.K. II, 105 ; 7 Ind. Cas. 333 ; 4 
L.B.B. 130, contra ; 9 0.0. 205 ; 3 A. 427 ; 5 A. j}33 = 3 A.W.N. 56 ; U.B. 
R. (1906). O.P. 40; 3 Agra 353 ; 1 A. 156 ; 2 O.L.J. 142 ; A.W.N. (1907) 
118; 26 A. 205 ; 28 A. 21 = A,W,N. (1906) 166 = 2 A.L.J. 450 ; 16 G. 482, F 

(b) It is competent for an appellant to contest an order setting aside an award in his 

general appeal against the decree. U B.R. (1897—1901), Vol. II, p. 310. & 

(c) The petitioner to the rule claimed Rs. 6,000 odd as the balance due to him 

on various transactions rom the opposite patty. The latter, on the other 
hand, claimed that there was a balance of Ra. 6,000 odd due to him on 
the transaction. The dispute was referred to' an arbitrator without the 
intervention of the Court, and the arbitrator eventually awarded Bs, 3,005 
as due to the opposite party from the petitioner ; 

Heldi^ hat* by reasomof the application to have the award in bis favour filed in 
the opposite iparty wag to bg tg^rded ag a:, .plaintiff , suing for the 
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5.—" No appeal shall lie from such decree ”--[Goniinued). 

B.— Appeal from orders— (ConclMjis<3). 

amount of tbe award, that is, for Rs, 2,00fi and an appeal against an order 
allowing the application of the opposite patty by the Subordinate Judge 
lay to the District; Judge and not to the High Court, 19 O.L.J. 2G0==18 
O.W.N. 867=22 Ind. Oas. 793. H 

(d) An application under para. 21 of the seoond schedule to the Cods of Civil 
Procedure, asking a Court to file an award in a matter submitted to 
arbitration without theintervention'of the Court, is a “oasa open to appeal” 
within the meaning of O. XLl II, t. 1 (d) of the same Code. An appeal 
will therefore lie against an order rejeoting an application to set aside a 
deoreepasaedea! par fe in such a matter. The question whether a parti- 
cular decree “ is open to appeal ” is quite independent of the question 
whether an appeal could he successfully maintained, 14 A.L.J, E32. E 

{2) Appeal from ordei* vefusing to file award. 

Where an award is illegal ab initio, an appeal lies from an order granting or 
refusing an application for filing the award. 84 P,R. 1901. J 

<3) Order refusiag to set aside award -Letters Patent appeal. 

ja a “ judgment ” under cl, (IS) of the Letter.? Patent, and an appeal 
from that order lies under ol, 16 of the Letters Patent. 3 O.W.IJI, 347 = 26 
C. 361. ^ K 

(4) Older of Assistant Collector directing award to be filed— Appeal. 

No appeal lies to the District Judge from an order of an Assistant Collector, 
first class, directing that an award made on a matter referred to arbitra- 
tion without the intervention of the Court should be filed. 8 A.L.J. 1090.L 

(6) Appeal from order of reference, 

An order of reference upon an agreement to refer is not appealable, 15 A.W.N. 121. M 
C.— Revision. 

{l)SDeci'ee passed upon award. 

(a) The Court has power, in oases of error in procedure or misuse of juri.^diction, 

to interfere in revision with a decree passed upon an award, 9 P.E. 1913 
= 16 Ind. Gas. 996 ; 10 C.W.N. 609 = 3 C.L.J. 450 = 33 0 . 756, contra, see 
1912 M.W.N. 1076. .N 

(b) Neither appeal nor revision lies in a case where the decree is not in excess of 

the award. 1912 M.W.N, 1076. 0 

(c) A decree based on a private award filed in Court is not open to revision under 

B. 70 of Act XVIII of 1884 as amended by Act IV of 1912, particularly 
when there is no pn?»a iacie material irregularity or illegality in the 
award. 13 P.W.R. 1914 = 114 P.L E. 1914 = 23 Ind. Cas. 950. P 

(2) Reference out of Court pending litigation— Piling of award- Appeal. 

While an appeal from a decree of the first Court was pending in the High Court, 
the question in dispute was referred to arbitration independently and 
without the intervention of any Court. The award which clearly .sets 
forth this circumstance was made, and the suooessful party applied for 
and obtained from the Munsif an order that it should be filed and made 
the basis of a decree. On appeal the District Judge set aside the Munsif’s 
order holding that there could he no independent raforeaoe to arbitration 
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a.-”“ iVes appeal shall lie from smb decree **’-[Contmued). 

C.~ Revision— (Oottfi««.e<2). 

regarding a< matter which waa afc the time actually the subject ol a 
pending litigation and that, therefore, there was no valid award that 
could be filed and converted into a decree ; 

Held, that the appeal to the District Judge was compotent though limited to 
the questions of the regularity of the arbitration and the validity of tba 
award ; that there was no further appeal to the High Court ; and that, as 
the District Judge had jurisdiction to decide rightly or wrongly that a 
dispute cannot be lawfully referred to arbitration and made the subject of 
an award while it is the subject of pending litigation and as this objection 
was apparent on the face of the award, the High Court could not 
interfere in revision. 22 Ind. Cas. 690- Q 

f3) Claim against Military Officer— Deevee in tei^ms of award— Intepferenco by 
High Court. 

On the 9th July 1913, the plaintiff, a money leader, obtained from the defendant, 
a Military Officer, a promissory note foe Rs. 4,-,93l. On the 11th idem, 
both the parties signed a reference to arbitration whereby they agreed to 
refer the matter of money dealing between them to a pleader named, and 
nominated him arbitrator to settle the accounts and pass a judgment 
against the officer in favour of the plaintiff on the strength of the promia* 
sory note. At the same time, the defendant signed a vakilpaira authoris- 
ing another pieactei’ to appear in Court aud admit the award that may bo 
passed against him. The arbitrator made his award on the 16th July 
directing that the defendant should pay the plaintiff Ks. 4,931 in 
cash by instalments and Rs, 30 for the pleader’s fees. Tha plaintiff filed 
a suit on the same day for obtaining a decree in terms of the award. Tfao 
Court passed a decree accordingly. Tha proceedings having coma to the 
notice of the High Court : 

Held, setting aside the decree under 8s. 115 and 151 of Civ. Pro. Code, that the 
lo7/er Court disregarded High Court Civil Circulars, Chap. VI, r. 1. IG 
Bom. L.R, 617«38 B. 633. B 

(4) Iwai'd cases held pcvisable. 

[а] An order refusing to file an award ia not appealable and revision lies, 3 M. 

68 ; 8 Bom. L.R. S70. S 

(б) Revision lies against a decree passed, upon award, where the Court committed 

an error in procedure or misused the jurisdiction prescribed by the Code. 
89 P.R. 1902 (P.B,). T 

(c) Where an award was objected to on the ground of the umpire's misconduct, 

and tha lower Court made the decree before tha expiry of the time allowed 
for making objections, the decree may be set aside in revision. 2 A.W.N. 
76. H 

(d) It is a good ground for revision of a decree based upon an award filed in 

Court that no notice of filing was given by tha Court to the parties as 
required by 3. 516, G.P.O., 1832, though the applicant in revision might 
have received nofcioe aliunde. 20 A. 474=«18 A.W.N. 132 (11 M. 144, JF.}.V 

(e) Order setting aside the decree based on award is revisable, 29 G. 263 = 6 0. 

W.N.614. , ¥-1 
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3.~*‘ No appeal shall Ue from such decree (Concluded}. 
C.-~RevisSott~~’ (Concluded). 

(/) Order by Distriefc Court requiring petitioner to produce ia Court an award 
drawn up by him as arbitrator for certain parties, but not delivered to 
them owing to noD»payment of hia fees — Held, the order was rsviaable. 

22 P.R. 1897. W 

(- 7 ) Afi the arbitrators have no implied power to deal with the question of eosts, 
an order filing their award is revieable in respect of the question of coats, 
9B. 82, ■ ' .'X " 

(h) Though revision lies against a decree passed upon an arbitration award on the 
ground of material irregularity, yet such irregularity must have reference 
to the lower Court’s proceedings and not to those of the arbitrators. 

92 P.E. 1903. Y 

{*) Where a District Munsif declined to hear certain objections to an award filed 
by the petitioner on the ground that they had been filed out of time, » 
while as a matter of fact they had been filed in time, held that the 
decision amounted to a declination of a jurisdiction by the lower Court 
and that the same can be revised under S. 115, Civ, Pro. Gode. 2 L.W. 
1116. Z 

(5) Award cases held not vevisable. 

(fl) When once a decree has bean passed in terms of an award, no revision lies. 
68 P.L.R. 1905 = 41 P.B. 1905 (92 P S. 190.3, F.; 89 P.K. 1902, not F.) A 

(b) The Court’s omission to remit an award which determines matters not 

referred to arbitration is not subject to revision. 92 P.B. 1903. B 

(c) Order setting aside award on the ground of the arbitrator’s misconduct, being 

an inteilooutory order, is not subject to revision, 4 Bom. L.R. 267 = 26 
D. 651. See, also, 30 0. 397 = 7 O-W-hT. 545 ; 5 A. 293. C 

(d) Where an application made to set aside an award on the ground of misoon- 

duct of the arbitrator was r<5fused after judicial determination, and a decree 
was passed in accordance with the award, no revision lies. 88 P.R. 1902 
(F.B.). D 

(e) No revision lies on an order sotting aside award and remitting tho case to tha 

arbitrators on the ground of defects in the reference. 6 A.W.N. 123 ; see, 
also, 6 M. 414. E 

O,-— Misceiianeous. 

(1) Kepreseatatioa of minor party. 

In proceedings under this section, a minor party should be perfectly represeutsa. 

9 Bom. L.R. 289. W 

(2) Pasty not to impeach award after accepting benefits therefrom. 

. Where a party acts upon and accepts benefits from an award, he Ciinnot impeach 
it.* 21 A. 164 = 21 A.W.N. 208. ' © 

(3) Claim under award—Attaohment. . . 

A claim which may accrue under a pending award cannot' be sold in execution, 
7 B.L.R. 186 ; 14 M.I.A. 40 ; 8 B.H.C. (A.O.J.) 160 (161). 
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22. The last; thirfcy-seven words of sacfeidn 21 of 
fche Specific Belief Act, 1877 (I of 1877). shall nofj 
apply to my agreementi to refer fco arbikaliioBi, or lio 
any award, to which the provisions of this sohednlo 
apply 

(KOTBS). 

This is » new provision, I 

L~^*To which., ..schedule appiy. ” 

Sefereisce to arbinratioia, 

A reference to arbitration made during the penolanoy of a suit is not govecnod by 
S. 21 of the Spacifio Belief Act. 50 P.R, 1891. 1 

Tha forms safe forfeh in feho Appendix, with such variations, 
as feho ‘'eircumsfcances of each case require, shall 
be issued for the respecfeive purposes therein men- 
tioned. 


APPENDIX. 

No. 1, 

APPLICATION FOR AN ORDER OP REFERENCE. 

{Title of suit,) 

1. This suit is instituted for {state nature of claim), 

2. The matter in differenoe between the parties is (siaiffi matter of difference), 

3. Tha applicants baiug all the parties interested have agreed that *'tho matter in 
diSerancs between them shall be referred to arbitration. 

4. The applicants therefore apply for an order of teferenoe. 

. A,B. 

O.D. 

Dated the day of 19 , 

Note. —I f the parties are agreed as to the arbitmtors, it should be so stated. 

■ ' No. 2... , 

ORDER OF RBFERENOE. 

(Title of suit). 

UPON reading the application presented on the . day cf 

19 it is ordered that the following matter in diSerenee arising in 

this suit, namely 


be referred for determination to X and T, or in oasa of their not agreeing then to the 
determination of Z, who is hereby appointed to be umpire ; and suoh arbitrators are to 
make their award in writing on or before the day of 

and in case of tha said arbitrators not agreeing in an award the said umpire is to make 


23. 

Forms. 


Esolusirm of cer- 
tain words in the 
Speeifia Esiiof Act,- 

ssn. 
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his awsEd in wriilng within months after the time during wbioh It is 

within the power of the arbitrators to make an award shall have oeased. 

Liberty to apply. 

Given under my hand and the seal of the Court, this day of 


Judge. 


No. 8. 

ORDER FOR APPOINTMENT OP NEW ARBITRATOR. 

(Title of suit.) 

WHEREAS by an order, dated the day of 19 (state 

order of reference and death, refusalt etc., of arbitrator), it is by consent ordered that 
Z be appointed in the place of X (deceased, or as the ease nay be) to act as arbitrator 
with Y, the surviving arbitrator, under the said order ; and it is ordered that the 
award of the said arbitrators be made on or before the day of 19 , 

Given under may hand and the seal of the Court, this day of 

19 . 

Judge. 


SPECIAL CASE. 

(Title of suit.) 

In the matter of an arbitration between A-B. of and C.D. of 

, the following special case is stated for the opinion of the Court 
[Here state the facts concisely in numbered paragraphs,] 

The questions of law for the opinion of the Court ate 

First, whether 


Secondly, whether. 





PART m. 


EXTEACTS FEOM SPECIAL ENACTMENTS 


DEALING WITH AEBITRATION. 

CONTENTS. 

I. — In matters relating to land revenae. 

(i) Bbmgal ... Ben. Eeg. VII of 1822, Ss. 33, 34. 

Ben. Beg. IX op 1833, Ss. 6 to 10. 

(ii) Punjab ... Aoi XVII op 1887, Ss. 127 to 133. 

(iii) Assam ... Eeg. I op 1886, S. 143. 

(iv) United Pbovinoes 

OF Agra and Oudh^ U.P. Act III op 1901, Ss. 203 to 207. 
n.-— In boundary disputes. 

(i) Bengal ... Ben. Act I of 1887, Ss. 12 to 17. 

Ben. Act V of 1875, S. 43. 

(ii) Bombay Presidency 

AND OooEG ... Bom. Act V op 1879, S. 120. 

(iii) Burma ... Act V op 1880, S. 16. 

III. —In partition cases ... Ben. Act V op 1897, Ss. 51 to 56, 

I V. — Under the Indian 

Companies Act . . . Act VII op 1913, Ss. 152, 153, 214, 213. 
Under the Dekhan 

Agriculturists Act. Aot XVII op 1879, Ss. 12, 38 to 49. 
¥1. — Under the Bombay 

Municipal Act ... Bom. Act III op 1901, S. 160. 

¥IL— Under the Bank 

Embankment Act. Aot XXXII op 1855, S. 7. 

¥111. — Under the Religious 

Endowment Act ... Act XX op 1863, Ss. 16, 17. 
iX. —Under the Indian 

Contract Act ... Act IX op 1872, S. 28. 

X.— Under the Specific 

Relief Act ... Act I op 1877, S. 21. 



EXTRACTS FROM 

■ BENGAL REGULATION VII OF 1822, 

(THE BENC4AL LAND-REYENUE SETTLEMENT 

REGULATION. 1822.) t 


33, iTirsi,— It shall be competent to Oolleotors or other officers exorcising the 
powers of Oollectors to refer to arbitration any disputes cogniz- 
Oollsotbra author- ^bla by them under the provisions of this Regulation, as well aa 

ised to refer certain questions or disputes of any kind respecting land or the 

oases to arbitration, , ^ „ . f, . . ^ , a i. L i.* a. 

tenures therein, or the rights dependent thereon, that may 

come before them, provided the patties oonsant to that mode of adjustment, and, on 
award being made to cause the same to be executed. 

In referring oases to arbitration under the above provision, and in their general 
proceedings relative to such suits, the Oolleotor shall bo competent to vest in the 
arbitrators the same powers and authority in regard to the summoning and examina- 
tion of witnesses, and the administration of oaths and to enforce the orders passed 


by the arbitrators under such powers, in the same manner as the Courts of Judicature 
are empowered to do ; and all awards made on such references 
Poroe of awards shall, when confirmed by the Oolleotor, have the same force and 
fer^noe ® regular decree of the Adalat, and shall not be 

liable to be reversed or altered 2, unless the award shall be 
opau to impeachment on the ground of corruption or gross partiality or shall extend 
beyond the authority given by the submission of the parties ; and such ground of 
impeaohmeut shall be established in a regular suit in the Zila, or other superior Court 
wherein the case may bo cognisable. 

Second, —In referring any dispute to arbitration the Collector shall be careful to 
specify in his proceedings, and in the deed of arbitration to be 
Matter of arbitra- executed by the parties, the precise matter .submitted to the 

ly^speoi&d^in*'^Ool- arbitrators; and, if the award first made by the arbitrators 

lector’s proceedings. ®ball not include all tho points submitted to them, or shall be 
otherwisG inoomplete, it shall be competent to the Collector 
again to refer the matter to them, with directions to perfect their award, 


Matter of arbitra- 
ment to be distinct- 
ly specified in Col- 
lector’s ptooeadingB. 


Kanuugos and Third.— TlhQ paragana kanungos and tahsildars may be 

tahsildara may be appointed arbitrators in any case referred to arbitration under 

employed as arbi- tihe above rules ; anything in the existing Regulations notwith- 

standing. 

.'(NOTES). 

J.~“ ON AWARD BEING MADE.” 

Decision OH fact not disputed, 

The (hiding of a Suvvejf Deputy CoUeetor that a party has heen in possoKsion of cciiaiii land for 
ttioi-e than a year, where tho fact is not disputed, is not a suuiniaTy award initlor thia 
Hegulation, 11 W.R, 38P, K, 

2,~‘‘ SHAi.E NOT BE EIABEE TO BE REVERSED OR ALTERED." 

Power of Court to set aside award. 

An award of arbitrators under this section cannot be set. aside by the Courts of .Tudicature, 1 
Agi'a2G7. j. 



Pt, III.] EXTEAGTS—BEG. YII OF 1822 (bEN. LAND BEY. SETT.). 313 
S. 84.] 


Power of Oolleo- 
hors to interfere in 
osi'sea of disputed 
possession; 


3S, First, — When a Oolleotor or other officer exercising any of the powers vestefl 
in Collectors by the rule.s of this Regulation, relative to com- 
plaints of dispos30s.sion or disturbance of the possession of lands 
or premises, shall learn, either by a reference from the 
Magistrate, or by a . report from any other publio officer or 
otherwise, that any disputes exist within the tract placed under 
his jurisdiction, relative to any lands, premises, crops, orchards, pasture grounds, 
fisheries, wells, watercourse, tanks, reservoirs or the like, likely to terminate in a 
breach of the peace, it shall and may be lawful for the Collector or other officer afore- 
said to require the contending parties to attend in person or by representative at a 
stated time and place, and, after investigating the case in the presence of the parties 
or their representatives, or such of them as may attend, or referring it to arbitration as 
above prescribed, to decide the case in the same manner as if it bad been brought before 
him by the complaint of one of the parties : 

Provided also that, if the fact of previous lawful possession cannot be ascertained, 
it shall be competent to the Collector, subject to the orders and 
and to give posses- direction of the Board, to decide on the question of right, and 
to give possession to one of the contending parties, leaving the 
other party to contest the decision by a regular suit in Court ; 
but no such decision shall be passed by any Collector until ha shall have instituted a 
careful inquiry into the fact of possession, and the Board shall be careful to see that 
this restriotion is observed. 

Provided further that in such oases it shall be competent to the Collector to attach 
the disputed lands, premises, etc., as aforesaid, and to appoint 
Collector may at- ^n officer to the management of the same, retaining in deposit 
the rents and produce or such portion thereof as may remain 
after discharging any publio revenue demandable therefrom, 
with the charges of management, until one of the contending parties shall be placed in 


1 one of the 
contending parties. 


■ tach disputed lands, 
etc. 


Nflcond.— Whenever any Magistrates or Joint Magistrates shall have before them 
any suit, complaint or information relative to any dispute 
Reference of die- regarding lands, premises, crops, watercourses or the like which 
Oolleotor appear likely to terminate in a breach of the peace, or 
which it may otherwise be desirable to bring to an immediate 
decision, it shall be the duty of such Magistrate or Joint Magistrate, in cases in 
which the Collector shall be vested with the cognizance of such actions, to certify the 
case to that officer, and the Oolleotor will then forwith proceed to investigate and 
determine the case under the rules above prescribed: 

Provided also that, in all oases of forcible dispossession or forcible disturbance of 
possession, the Collector shall invariably transmit to the Magistrate or Joint Magistrate 
a copy of the first proceeding held by him in the case, and also a copy of the rubakari 
containing his final iiward. 

Third . — The Collector shall in all such oases use every 
Oolleotor to en- proper means for inducing the parties to refer their disputes to 
courage arbitration. arbitration, in like manner as the Diwani Courts are directed 
, ''todo. 



BXTEACT8 BBOM 

BENGAL EEGULATION IX OF 188B. 

(THE BENGAL LAND-REVENUE SETTLEMENT AND 
DEPUTY GOLLEOTORS REGULATION, 1833.) 


5. In addition to section 33, Begulation VII of 1822, it is hereby enacted that, 
’whenever any judicial question may be depending before a 
m^\ng settlem enfea OoIIeotor or other ofiScar employed in making settlements under 

considers arbitration provisions of Regulation VII of 1822, in which the interests of 
necessary, he may fix justice may, in the opinion of such officer, require that the case he 
period for produc> decided by arbitration, it shall ha lawful for him to fix, under the 

tioo 0 a war . instructions with which ha may be furnished by the superior 

Revenue authorities, a period within which the parties must produce the award. 


6. In that case, if the parties shall refuse or neglect to produce suoh award 

within the term limited, it shall he lawful for the OoIIeotor or 
When Collector other officer to summon a panohayat, to be composed of three 
^ t ^ ^ ° ^ impartial and otherwise oorapetcut persons of good repute, 

” ‘ for the trial of the matter at issue. 

7. Alter duly considering the statements and evidence ofiered by the parties, or, 

in case of the default or recusance of either, the statements 
Prooedure of evidonoo produced by the party in attendance, the panohayat 
panohayat. shall declare their opinions, and judgmeut shall be reoorded 

aocerding to the sentence of the majority. 

The superior Revsnue-aulihoritiea will from time to time issue suoh rules of practice 
for the guidance of the officers employed on this duty, or the panohayats, as they may 

consider necessary. 

8. No appeal shall be allowed from such decisions, which shall be immediately 
executed and maintained, unless the Oommissionor, subject to 
the control of tho Board of Revenue, should think proper, fo’^ 
any special reason, to direct that the case shall be submitted to 
another panohayat for decision. 

9, Any suit brought before any Court of Justice to set 
aside a decision made in conformity with the above rules shall 
be non-suited with costs. 

10. In like manner any suit brought before any Court of 
Justice against tho arbitrators, eolleotively or individually, 
appointed in conformity with the rules ptesoribed, to recover 
from them the value of the property lost by the fleoiaion founded 
on their award, shall be non-suited with costs. 


Bat of appeal : 
submission to second 
panohayat. 

Non-suit of_ suit 
to set aside decision; > 
also suits against 
arbitrators. 

Non-suit of suit to 
set aside decision ; 
also suits against 
arbitrators. 



EXTEAOTS FEOM 

THE PUNJAB LAND EEVENUE ACT, 1887. 

(ACT XYII OF 1887). 


OHAPTBB X. 

AKBITEATION. 

„ 127. (1) Any Kevenue Officer may, with the consent of the 

arbitotion, ° parties, refer to arbitration any dispute arising before him in 
any matter under this Act. 

(2) A Oolleetor or an Assistant Collector of the first grade may, without the 
consent of the parties, refer to arbitration any dispute before him with respect to— 

(ffl) any matter of which an entry is to be made in any record or register under 
Chapter IV ; 

{b) any matter relating to the distribution of an assessment under section 66 ; 
{c) the limits of any estate os of any holding, field, or other portion of an 
estate; or 

(d) the property to be divided at a partition or the mode of making apartition. 
(NOTE). 

Oomparc Rule l, Sell. II, Act V of 1008. M 

128. (1) In referring a dispute to arbitration a Revenue Officer shall make an order 
of reference, and specify therein the precise matter submitted 
to arbitration, the number of arbitrators which each party to 
the dispute is to nominate, the period within which arbitrators 
are to be nominated, and the period within which the award is to 
be delivered. 

(2) The number of arbitrators which each party may nominate must be the 
same and must not exceed two. 

(3) If from any cause arbitrators are not nominated, or an award is not delivered 
within the period fixed therefor in the order of reference, the Revenue Officer may from 
time to time enlarge that period, or may cancel the order of reference. 

(NOTE). 

Compare Rule .8, Sell. II, Act V of lOOS. N 

129. (1) When an order of reierenoe has been made, the 
of parties may each nominate the number of arbitrators specified 
in the order, and the Revenue Officer shall nominate one other 
arbitrator. 

(2) The Rieveuue Officer may, for reasons to be recorded by him, make an order 
disallowing any nomination made by either party, and requiting the party to make 
another nomination within a time to be specified in. the order. 

(3) An order under the last foregoing sub-section shall be final. 

(NOTE). 

Compare Rule 2. gch. 11, Act Y'of 1808. 0 


Order of reference 
and contents there- 
of . 


Nomination 

arbitrators. 
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S'TM’TOS MW re ABBITKAIION: IN BEITISH INDIA. [PABT 

[Ss. 130 TO 134. 


SubsiifciitioQ of 
a i; b Hi s a li 0 r by 
parties. 


Noininaiion and 
substitation of arbi- 
trators by Bevenue 
Officers. 

(a) if either of 

of section 129, within the period fi'sed in the order of referanoe ; or 

(b) if the nomination of an arbitrator has been disallowed under sub-section {‘i) 

of section 129, and another arbitrator is not nominated within the time 
specified in the order under that sub-section, or, having bean so nominated, 
his nomination is also disallowed ; or 

(c) if a party entitled to nominate an arbitrator in the place of another arbitrator 

under section 130 fails to nominate him within one week from the date of 
the oommunioation to him of a notice requiring him to make the nomina- 
tion ; or, 

id) if an arbitrator nominated by the Revenue Oflicar dies, desires to bo discharg- 
ed, or refuses or becomes incapable to act ; 
the Revenue Officer may nominate a person as arbitrator, 

132. (1) The Revenue Officer shall, on the application of 
Process for appear- t]jo arbitrators, issue the same processes to the parties and wit- 
tratbrs'^^^^*^^ **'^*^*^*" whom the arbitrators desire to examine as he may issue 

in any proceeding under this Act before himaolf. 

(2) Any such party or witness shall bo bound to appear before the arbitrators in 
obedience to a process issued under sub-section (1), either in person or by agent, as the 
arbitrators may require. 

(3) The person attending in obedienoe to the process shall be bound to state the 
truth upon any matter respecting which he is examined or makes statements, and to 
produce such documents, and other things relating to any such matter as may be 
specified in the process. 

(NOTE). 

Uimpaiv. Kulc 7, Selu U, Act V of 1W8. Q 

133. (1) The arbitrators shall make an award in writing under their hands con- 

cerning the matters referred to them for arbitration, and state 
Award of arbitra- therein their reasons therefor, and any arbitrator dissenting 
ticn thereoF.^^^^”^* award made by a majority of the arbitrators shall state 

the grounds of his dissent. 

(2) The arbitrators shall present the award to the Revenue Officer in person 
unless that officer permits them to present it by agent. 

(NOTE). 

Compare Rule 10,. Soh. . H, Act V of laos. R 

134. (1) When the award has been reoaivedi the Revenue Officer shall, if the 

p parties are prasent, consider forthwith any objections which 

seutaFion of awarffi" thereto, and if they are not present, fix 

a date for the oonsideication thereof. 


180. If an arbitrator nominated by a party dies, desires 
to be discharged, or refuses or becomes incapable to act, the 
party may nominate another person in his stead. 

(NOTE). 

(Jomiiaj-e finle S, Sob. II, Act y oi' 19()S, P 

131. In any of the following oases, namely 


the patties fails to nominate an arbitrator under sub-section (1) 



HI.] EXTEACTS— Act XVII op 1887 {pun. land eevenue). S17 
Ss. lU & 136.] 


Where a date has been fixed for the oonsidoratioa of an award, the Ravenua 
Offioar shall on that data, or any subseqaent date to which an adjournment may be 
made, hear any objeotiona which the parties may have to make to the award. 

(3) The Revenue Officer may also, if he thinks fit, question the arbitrators as to 


the grounds of their award. 

1S5. (1) The Revenue Officer may accept, modify, or reject the award, recording 
Effect of award reasons for doing so in his decision respecting the dispute 

which was referred to arbitration. 

(2) An appeal shall lie from the decision aa if arbitrators had not been appointed. 


(NOTE). 


Compare Rules 12, 14 and 1C, Seh. II, Act V of 1908. . S 





EXTEACTS EEOM 

REGULATION I OF 1886. 

(THE ASSAM LAND AND BB'VENUE EEGDLATION, 1886). 

143. (1) The Chief Commissioner, a Oommissiotter of a Division, a Deputy-Oom, 
_ £. T miasionet, a Sub-Divisional Officer, a Settlement’ officer or an 

puteBliraEbiLatioa.' Assistant Settlement-officer, a Survey-officer or an Assistant 
Survey-officer may, with the consent of the parties, refer any 
flispufce before him to arbitration. 

(2) In all cases referred to arbitration the procedure laid down in the Code of 
Civil Procedure in force for the time being shall be followed so far as applicable, and 
the officer rofetcing the case shall discharge the functions of the Civil Court, 

(NOTE). 

DelegatUm of {unctions to lioani of Reveinio. 

All the. fimetiouH ustORTioa by flo. 41, -IS, (iUA, ITO, 81, S-t, 118, 122, 128 (3), 130, Ul, 1.12, U3, 117 ftiwl 
lai of this TUiKulatiou to the Local Qovonuueiit have lieen clelcsated i,o the Board of 
Rov'iiaue of Eastern Bengal and AfaMim, in reaxicet of the districts of Darrang, Ctoalpara, 
Kamr'ii), .Lakhiniiiur, Nowgong', fSihsagar, and Sylhet and the Ileail-finartei-K and the 
Hailnkandi snh-diviriions of the district of Ctwhar— sec Notfn, No, fi-U,, dated ICth Octoher> 
liiOi), in B.B, and A. Cianette, . Extraordinary, of same date. T 



EXTEAOTS FEOM 

UNITED PROVINCES LAND REVENUE ACT, 1901. 

(U. P. ACT III OF 1901). 


Procedure in oases 
referred to arbitra- 
tion. 


203. The Board, a Oommissionet, a Collector, an Assistant Colleotor of the First 
Class, a Record Officer or an Assistant Eecord Officer, a Settlo- 

„ to refer dis- jj^gnt Officer or an Assistant Settlement Officer, may 'with the 

putes to arbitration. , , , 

oonsont of the partios, by order, refer any dispute before it or 

him, to arbitration. 

(NOTE). 

Compare S. 127 of the Panjalj Land Revonuo Act XVII of 1887. U 

201. In all oases of reference to arbitration under S. 203, 
the provisions of Ss. 507 to 621 of the Code of Civil Prooedureil 
■shall apply so far as they are not inconsistent with anything in 
this Act. 

(NOTE). 

1.— “THE PROVISIONS CIVIL PROCEDURE.” 

CerrespoudittK provisions in tiie New Code. 

Rules 3 to 15 of Act V of lOOS correspond to Ss, 507 to 521 of Act XIV of 1882. V 

Application to sat 20S. Any application to set aside au award shall be made 

aside award. within ten days after the date appointed for hearing the award. 

206, If the officer making the reference does not see causa to remit the award, or 

any of the mitters rafecroi to arbitration for re-oonsideration, 
Deoision accord- and if no application has been made to set aside the award, nr if 

ing to award. he has refused snob application, he shall decide in acoordance 

with the award, or if the award has been submitted to him in 
the form of a special case, according to his own opinion in such case. 

(NOTE). 

Compare (i) Rule 16 (l) .Sch. II, Act V of 1908 j (ii) S. 135 il) of the Punjab Laud Revenue Act. W 

207. Such deoiaion shall be at once carried out, and shall not be open to appeal 
unless the decision is in excess of, or not in accordance with, the 
award, or unless the deoision is impugned on the ground that 
there is no valid award in law, or in fact : and no person shall 

institute any suit in the Oivil Court for the purpose of sotting it aside or against the 
arbitrators on account of their award. 

: .(NOTE). 

Compare (i) Rule 1C (2), Sch. II, Act V of 1003 ; (ii) S. 131 (2) of the Punjab Land Revenue Act. X 

208. All fees, fines, oosts other than costs hetween party 
and party, and other moneys ordered to be paid under this Act, 
shall be recoverable as if they were an arrear of revenue. 

A Revenue Court shall have power, subjoot to any special provisions in this Act to give 
and apportion costs due under this Act in any proceedings before it in such manner as 
it thinks fit : 

Provided that when land is sold under this section for moneys not payable to 
Government, the provisions of section 161 shall not apply to such sale. 

209. Whan possession of immoveable property is adjudged, tba officer making the 
order may deliver over posaesaion in the same manner, and with 
Delivery of pos- the same powers in regard to ail contempts, resistance, and the 
able pmporty^^'^^^" lawfully exercised by the Oivil Courts in exeeution 

of their own deoraea. 


Bat to appeal and 
suit in Oivil Court . 


Recovery of fines 
and costs. 



EXTEAGTS FBOM 

THE CALCUTTA SUEVBY ACT, 1S87. 

(BEN. ACT I OE 1887). 


On failure of an 
arbitrafior to act, 
another may bo ap- 
pointed. 


12. lu every ease of disputed boundaries the Assistant Superintendent, authoriiaea 
to hold the inquiry may, on the written application of the parties, 
arbitration^ the dispute to one or more arbitrators nominated by the 

parties respectively, and shall fix such time, and allow such 
extension of time, .as may seem reasonable for the delivery of the award : 

Provided that, if it appears to the Assistant Superintendent that the Local Govern- 
ment or the Corporation of Calcutta is interested in any such dispute, ho shall appoint 
in the former case, the Ccillector or Deputy Collector of Calcutta and, in the latter case, 
the Chairman, Vice-Chairman or Surveyor of the Corporation, one of the arbitrators, 
unless the parties agree to suoh officer being appointed sole arbitrator. 

(NOTE), 

Compare Rules 1,3, 3 of Sch, 11, Act V of 190S., V 

18. Where an arbitrator nominated by a party refuses to act or becomes inoapablo 
of acting by reason of death or other suffioient cause, the party 
by whom he was nominated may, fay a written applioatioa to 
the Assistant Superintendent, nominate another arbitrator ; and, 
on being satisfied that the applioatiou has been made on auM- 
oiont grounds, ho shall confirm suoh nomination; and the 
arbitrator bo appointed.may theroupon proceed with the inquiry, 

(NOTE). 

Compare Eiilo 5 (1) Sch, IL Act V of 1908. Z 

i'S. If the arbitrators difior, the award shall be in aooordanoc with the opinion of 
the maiority, if they are equally divided in opinion, it shall be 
Appointment of competent to them or to the Assistant Superintendent, on the 

an umpire. written application of thff arbitrators or of the parties to tho 

arbitration, to appoint an umpire, and the deoision of tho umpire determining the 
boundaries in dispute shall have the force of an award of the arbitrators. 

. (NOTE). 

Compare Rule 1‘, Sch. n, Act Y of 1908. A 

15. The Assistant Buperintondent shall, on the application 
of tho arbitrators or umpire, issue the same processes to parties 
and witnesses as he may issue in inquiries held by himself. 

(NOTE ■ 

GWparc Ruliv7, .^3di. n, ActVoll008 * B 

16. If the arbitrators or the umpire appointed undfir the 
preeading sections fail to deliver the award within the time 
allowed by the Assistant Superintendent, he may make ah bEdec 
superseding the arbitration, and in such ease he shall proceed 
with the inquiry. 


Power to enforce 
attendance of wit- 
nesses in an arbitra- 
tion. 


On failure to 
make an award. 
Assistant Superiu- 
tendent may super- 
sede the arbitration. 



PS. Ill] EXTBAOTS— -AOT I OF 1887 (OAL. SURVEY). S21 

S. 17.] 

. ■ ■ _ . . .(NOTE). ■ ' " 

Compare Eule 6 (2), Sch. 11, Act. Y of 1908. C 

il. She award abali be made in writing, and shall be signed by the persons 
The award. making it, and shall be filed in the office of the Superintendent, 

with any evidence which may have been taken fay the arbitra- 
tors or the umpire. 

The superintendent shall lay down the boundaries in accordance with the award. 


(NOTE). 

Compare Enle 10, Sofa. 11, Act V of 1908. 




THE BENGAL SURVEY ACT, 1875. 

(BEN. ACT V OF 1875). 


^3. Whenever the OoUeotoE thinks it ueoossary to dooide a 

acSion ' '' «s to any boundary under the last preceding section, ho 

arbitration, TarLSion" 



E2^TRACTS FROM 

THE BOMBAY LAND REVENUE CODE, 1879. 

(BOM. ACT V OF 1879). 


iSO. If the Beveral iiaities concerned in a bcundary-diEputo agree to submit the 
settlement thereof to an arbitration committee, and make &ppli» 
cation to that effect in writing, the officer whose duty it would 
otherwise be to determine the boundary shall require the said 
patties to nominate a committee of not less than three persons, 
within a specified 'time, and.jf witbinr a; period to be fixed by the said officer the com- 
mittee so nominated or a majority of the members thereof arrive at a decision, such 
decision, when confirmed by the said officer, or, if the said officer ha a Survey-officer 
lower in rank than a Superintendent of Survey, by the Superintendent of Survey, shall 
be final ; Provided that the said officer, or the Superintendent of 
When award may Survey, shall have power to remit the award, or any of the mat- 

be remitted for re- tera referred to arbitration, to the reconsideration of the same 

consideration, committee, for any of the causes set forth in Act XIV of 1882, 

S. 520 of the Code of Civil Prooedute. 

If the Qommittee appointed in the manner aforesaid fail to efieot a settlement of 
the dispute within the time specified, it shall be the duty of tbe 
If arbitration fail, offioet aforesaid, unless he cr, if the raid cfficet is a Suivey- 

Survay-officer to set- officer lower in rank than a Superintendent of Survey, the 

tie dispute. Superintendent of Survey, see fit to extend the time, to settle 

the same as otherwise provided in this Act, 

(NOTE). 

S. 620 of Act X.TV of 1882, correspond# to Rule 14, Sch. II, Act V of lt308. E 


Settlement of 
boundary-disputes 
by arbitration. 



EXTEACa?S EEOM 

THE BITEMA BOUNDAEIES ACT, 1880. 

(ACT V OF 1880). 


i6. The Boundary -OiBoer, whenevec ho thinks fit, may, 
with tho consent of the parties oonoerned, refer to arbitration 
any dispute as to a boundary. 

The procedure laid down in Ohap. XXXVII of the Ooda of Civil Procedure shall 
apply (so fat as may be) to such referenoes, (Now Boh, II, Act V of 1908). 


Power to refer dis- 
pute to arbitration. 



EXTEACTS FEOM 

THE ESTATES PABTITION ACT, 

(BEN. ACT V OE 1897.) 


1897. 


Power to allow 
partition to be made 
by proprietors them- 
selves or by arbitra- 
tors. 


Procedure on re- 
ferenoe to arbitra- 
tion. 


5i. (D'JIf ail the recorded proprietors present, oh or 
before the day fixed under S.sSO, a petition requesliing to be 
allowed to make the partition on the basis of the papers 
adopted by the Deputy Oollector under Chapter VI,— 

(a) privately among theniEelves, or 

(b) by arbitration, 

the Deputy Oolleotor may grant the request. 

{2) If, after such request has been granted, the proprietors or the arbitrators 
fail to make the partition within such time as may be fixed by the Deputy Oollector in 
that behalf, the Deputy Oolleotor shall naaka tha partition himaolf. 

52. When a partition has been referred to arbitration, the proceedings shall, 
except as hereinafter otherwise expressly provided, be conducted 
in accordance with the provisions of sections 306 to 522 (both 
inclusive) of the Code of Civil Procedure, so far as they are 

applicable. (Now Act V of 1908, Sch, II, Rules 1 to 15). 

53. (1) The arbitrator or arbitrators shall, within a period to be fixed by the 

, , . Deputy Collector, which period may be further extended by him, 

verapaTritionpap^erl deliver to the Deputy Collector a full and complete paper of 

partition, in such form as the Board may, by rule, prescribe. 

(2) If default is mads in complying with sub-section (1), tha Deputy Oolleotor 
may withdraw tha case from arbitration and may anake the partition himself. 

aeration of arbitrator or arbitrators, on delivering tha 

arbitrators ' paper of partition as aforesaid, shall be entitled to reasonable 

fees for his or thair services. 

(2) The amount of such fees shall ba fixed, with the approval of the Commis- 
sioner, by the Deputy Oolleotor who made the reference to arbitration, and shall be 
deemed to form part of the costs of making the partition. 

Approval of De- partition made under this Chapter by proprietors 

puty Collector and or by an arbitrator or arbitrators shall be subject to tbs approval 
other authorities. pi {jjjg Collector and the confirmation of the Commissioner : 

Provided that no such partition shall bo disallowod 1 except-- 
(a) on tha ground of fraud, or 

(5) on the ground that the partition cannot be oonfirmod without endangering 
the safety of the land-revenue. 

(NOTE). 

l.-“ N0 SUCH PARTITION SHALL HR DISALLOWED.” 

Power of Civil Court to set aside partition on the ground of defect in iurisdicUon. 

A Oiv'il Court ha.s no jurisdiction to set aside a partition made by the Uevoune Authorities on 
the ground of a defect in, or'iarroncous exercise of, jurisdiction, without any iw.snc of fraud 
or Avroiigrul loss caused to the parties by reason of such cri'OT. 5 Inrt. t!as. -isA. F 

56. Whan a partition has been made under this Chapter, the land-revenue on 
each separate estate into which the parent estate is divided by 
. such partition shall be assessed by the Oollootoi’ in the manner 
prescribed by section 10. 


land -revenue. 
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EXTEACTS FEOM 

TPIE INDIAN COMPANIES ACT, 191B. 

(ACT YII OF 1913.) 


Powor for com- E) ^ company may, by wricten agreemeafc, refer !iO 

panies to refer arbitration, in acoordanee with tho Indian Arbitration Act, 1899, 

matters to arbitra- existing or future difference between itself andl any other 
company or person. 

(2) Companies, patties to the arbitration, may delegate to the arbitrator power 
to settle any terms or to determine any matter capable of being lawfully settled or 
determined by the companies themselves, or by their directons or other managing body,. 

(3) ‘ The provisions of the Indian Arbitration Aot, 1899, other than those 
roatrioting the application of the Aot in respect of the subject-matter of the arbitration, 
shall apply to all arbitrations between companies and persons in pursuance of this Aot. 


Power to oompi’o- 
mise with creditors 
and members. 


(NOTE). 

I.“" CLAUSE (3).” 

Object of the clause. 

“ It 1ms bsen ruxed upon ns that it would T)o a niorf ari(lsuil.ablo arrarigoinont if tho provisions 
in tho Indian Arbitration Acst, 181J1>, were uitido appliciibln to arbitrations by cumin’omiso. 
It is Bu;r(rostod that tho provisions in clausos ISl to 177 of tlici Bill as introdneed in this 
respect are neither satisfactory nor as well drafted n.s those in the Indian Arbitration Aot. 
Tho ordinary objection to referential Icf'islaUon, iiAoreover, does Jiot apply in tho preeont 
case as the provisions are part of the H'eneral law of arbitration rather than of (Company 
law. Wc think there j.s considerable force in tlioso coJitentioHs and have embodied the 
amendment in the Bill ns revised by us." Select Oommitboo’s Roian’t, G 

153. (1) Where a compromise or arraugement is proposed between a company and 

its creditors or any class of them, or between the oompatiy and 
its members or any class of them, the Court may, on the 
application in a summary way of the company or of any oraditor 
or member of the company or, in the case of a company being 
wound up, ct the liquidator, order a meeting of the creditors or 
class of creditors, or of the members of the company or olass of members, as tho case 
may he, to ha called, held and conduetod in such manner as the Court directs. 

(2) If a majority in number representing three-fourths in value of the creditors 
or class of creditors, or members or class of members, as the case may be, present either 
in person or by proxy at the meeting, agree to any oompromiaa or arrangement, the 
compromise or arrangement, shall, if sanotioned by the Court, be binding on all the 
creditors or the olass of creditors, or on all the members or olass of members, as tho 
case may be, and also on the company or, in the case of a company in the course of 
being wound up, on the liquidator and contributories of the company. 

(3) In this Bsotion the expression “ company ” means any company liable to be 
wound up under this Aot. 

214, (1) The price to be paid for the purchase of the interest of any dissentient 
member may be determined by agreement. If the parties 
dispute about the same, such dispute shall be settled by 

■"■".■arbitration,; ■■■■'■■■';,■ 


Mode of deter- 
mining price, 
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{2) The provisions of the Inaian Arbitration Act, 1899, other than those restriot- 
ing the application of the Act in respaet of the sabjeot-xnatter of the arbitration, shall 
apply to all arbitrations in pursuance of this scetion. 

213. (1) Where a company is being wound up voluntarily, the liquidator or any 
contributory or creditor may apply to the Court to determine 
Power to apply to any question arising in the winding up, or to exercise as respects 

^wrt, the enforcing of calls, or any other matters, all or any of the 

powers which the Court might exercise if t.ho Company were 
being wound up by the Court. 

(2) The Court, if satisfied that the determination of the question or the required 
exercise of power will be just aud beneficial, may accede wholly or partially to the 
application on such terms and oond:iticns as the Court thinks fit, or may make such 
other order on the application as the Court thinks just. 



EXTRACTS FEOM 

THE DEimAN A:aRICUL.TURISTS^ RILIEB^ 
ACT, ,1879. 

(ACT XVII OF 1879.) 


CHAPTER III. 

History of irans- 12. Iji any .suit of the description mentioned in eeotion 3, 

turist-debtMo^lio ^bo defendant or any one of the defendants 

investigated.' ' ‘ * ’ * is an agriculturist, 

and in any suit cf the descriptions mentioned in seotion 3, clause (?/) or clause (s), . 

the Court, if tlze amount of the creditor’.s claim is disputed, shall examine both 
the plaintiff and the defendant as witnesses, unless, for reasons to be recorded by it in 
writing, it deems it unnecessary so to do, Eiud shall enquire into the history and merits of, 
the case, from the oommenoement of the tran,saQtions between the parties and the per- 
sons (if any) through whom they claim, out of which the suit has arisen, first with a 
view to ascertaining whether there is any defence to the suit on the ground of fraud, 
mistake, accident, undue influence ot otherwise, and, aecondiy, with a view to taking 
an aocount bstv/oeu such parties in manner hereinafter provided. 

When the amount of the claim is admitted and the Court for reasons to be record- 
ed by it in writing bolsLVos that such admission is true and is made by the debtor with 
a full knowledge of his legal rights as against the creditor, the Court shall not bo bound 
so to enquire, but may do so if it thinks fit. 

In other cases in which the amount of the claim is admitted, the Court shall be 
bound to enquire as aforesaid, 

Section 9, clause first of Bombay Eogulation V of 1827 is repealed so far as 
regards any suit to which this section applies. 

Nothing herein conlained shall affect the right of the p.artiea to require that any 
matter in difference botwesu them be referred to arbitration f. 

(NOTES). 

General. 

Construction of the Act. 

'['he (Jodc of OiviV f’romliiro and the Dckhfin AftTiciiltin’iKts’ Holiof Act hein,v;’ witliiii i.ho 
f,ennt(nna! range i;dM.holattCT i« pitri watt'vUnmmx, l)e oonstruod togethov ao as 

to "-ivc! eft'oc.t, nfiposBilAo to tho pj'ovi.'iiimH of each. S B. 20 (21). ii 

l.““RKiHT OF THE PARTIES TO ARBITRATION." 

Reicveiice by parties before a Conciliator— Refeveiice by parties to suit— Compulsory reference by Court. 

Wlieit tiin parties so Viefore a conciliator, and in pursuance oF his advice a reference to arlntra- 
tion takc.s place, a.nd an award is made, ofTect isjrivento the award without Bcriitiny 
(S. t7). mioro the parties are before the Court and agree to refer the dispute toarhitra- 
tovs, oKecimiistbe ■•■ivento their aftToement (S. 12), upon which the usual ro.sultsave 
evicUmtly intended to follow if an award is made. It mast he filed undfu' iS. “,22 of tho 
Civ. T’ro. Code, 18H2. 'Phis rifflit of the parties to i-efertn arbitration is still preserved, 
thou, gh the power of compulsory reforeueo hy the Court is now taken away (Act VI of 
180.7, 8, B). If tiio ),e£,dslatnro has thus thoujTht fit to pre.sorve the full effects of an award 
in the case of a veforouco to arbitrators made after procoedinffs heifUTi, tliero is no reaso7i 
for presuming that it had a contrary intention hi tho case of a rofcro7i.ee and a.\vin'd inior 
to snch proceotliiig.s, Tho award shoiild be filed witboitt inquiry rnuier this sectioJi, 21 
B. 63 (CS) ; 6 A. 460. ' I 
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Appointment 

Conoiliiitors. 


of 


^0, iReferenae to arbitration in certain cases.} Rep, Act VI of 1S95, s, 3. 

CHAPTER VI. 

Op Conciliation. 

38. The Local Government may, from time to time, 
appoint any person other than an ofSoer of Police to be a 
Conoiliator, and may cancel any such appointment. 

Every Conciliator appointed under this section shall^e appointed only for a term 
not exoeading throe years, but may, on the expiration of the period for which he has 
been appointed, be again appointed for a further term nod exceeding three years. 

Every Conciliator so appointed shall exorcise his functions under this Act in respect 
of matters aSecting agriculturists residing within such local area as the Local Govern- 
ment may, from time to time, prescribe. 

[The expression “ officer of Police ” in this section shall not be deemed to include 
a Police patel appointed under Bombay Act No. VIII of 1867 (for the Regulation of the 
viUage^police in the Presidency of Bombay).} 

39. When any dispute arises as to, or there is a prospect of litigation regarding, 
any matter within the cognizance of a Civil Court between two 
or more patties one of whom is an agriculturist residing within 
any local area for which a Conciliator has been appointed, or 
when application for execution of any decree in any suit to 
which any such agriculturist is a party, and which was passed 
before the date on which this Act comes into force, is contemplated, any of the parties 
may apply ^ to such Conciliator" to effect an amicable settlement''* between them. 

(NOTES). 

1.— “ANY OF THE PARTIES MAY APPLY.” 


• Matters which may 
be brought before 
Conoiliator. 


Ccnciliiition agreement iorwiinled to be filed in Court— Plaintiff’s death— Conciliator siibstitutins name of 
heir on return of ajireement by Subordinate .ludjle— Practice. 

Uiulor S. :i9 of the Bcklmti AgTiciilturiKts’ Relief Act, the plaintiff applied to a crniciliator 
praying for an amicable settlement of a dispute between himself and tlie defendant and 
came to an agreement finally disposing of the matter in diRi>iite as contemplated by S. 13 
of the Act. The agreement wn.s forwarded to the Court of the Subordinate .ludge for 
being filed. Notices were thereupon issued by him to the parties to show cause why the 
agreement should not he filed and on the day of hearing he was informed that the agr(?e- 
ment could not bo filed owing to the plaintill’s death. The agreement was then returned 
to the conciliator, who eiitcrcd therein the name of ilie deceased idaintilf’s heir and 
returned it to the Court. ' , ,• 

INd that, although there is no provision in the Deklian Agriculturists’ Relief Act empmver ing 
a conciliator to enter the name of the heir of party, and Coverninent have not apparentlj* 
under 8. 49 (u) of the Act made any rules regidating the proecdiire before conciliators iu 
tliis respect, yet, when a !3nbordiuate .Tudgo is seized of a conciliation agreeraout, there is 
a, “ proceeding’’ before him nndor the Act. lie, therefore, vindor S. 74 of the Act, should 
follow the provisions of the Civ. Pro. Code, issa, in regard to placing on the record the 
heirs of iloeeased parties. 19 W. 202. ^ ^ ^ ^ J 


2.-“ TO SUCH CONCILIATOR.” 

To which conciliator should the application for .settlement he iimdc ?— Jurisdiction. 

Uador this section, the conciliator to whom application is to be made for an amicable settle- 
monl. of a dispute must be tho one appointed for the local area in svhic.h the agrieull-urist 
is residiug, and not for the district in which the land in dispute is situated, 13 B. 421. K 
'I’he iilaintilf was an a-gricultiiriat residing in the Kopargaow Taluka. He purchased the house 
in dispute from tho defendant on tho 30Ui .Tannavy 1872, hut did not get possessioiL. On the 
121, li Dccetuboi', 1883, the plaintiff applied to bo put into possesBion under S. 39 of the 
Deklian Agriculturists’ lleliof Act (XVII of 1879) to the conciliator appointed for tlm 



230 


Sl’ATU'XE LAW ra AEBITBATION IN BBlTIbH IND!A. [PaBT 


2.-‘‘ TO SUCH CONCH 

KliaUvv Tftlakst 'wkevo tlie liotisia in dispute was situate. The proceediiifta lief ore the 
couciliator lusted until the lOtli .[''ebriiiify, 1S8-1, on which day a eei'tilh'alo under fl. 40 of 
the Act WHS granted to the phiiiititf. On the 20th 'Kehrimvy, 1SS4, tlie pUiiutilT liroii,q-ht 
this suit to recover posBCssiou of the house. The dcfeudiuit. pleaded liniitatiotv. ^’ho 
plaintiff coiitondod that under S, 48 of Act XVII of .1870 the time o<;eupied in the proeoed- 
ing.s hefoi'o the concilial*.)!’ should be dod,i:icted in computing' the period of limitation. 

Held that the plaintilf was not entitled to such deduction, aa the conciliator, before whom the 
proceeding’.^ had heen instituted), was not one appomted foi; the local, area in which the 
plaintifL way residing, as required by S, 3‘J of Act XVII of 1879, and had, tboroEore, no 
pu'bdic'.tion to deal with plaintLlT'a application. 

Held, also, that the c.ertiftcate olitained hy the plaintiff was not such a cevtiiicaie as is required 
by S. 47 of the Act. lit B. 421. L 


3.-“ TO EFFECT AN AMICABLE SETThEMENT.” 

Functions of a Conciliator- -Appearance Ivy siseiii. 

A Conciliator exorcises iiiuler the Act. certain I'lnietions for the purpose of bringing about an 
amicable .settlcinont of the dis])ute between l,wo or morn of the parties falling within 
the scope and uhjeet of the Act, and ho hii-s to exiircise those fmuitions subjoet to its jiru- 
viskms. One of them, ri-., S. 41, tirovides that “ whenever ail the riarlie.s arc present, the 
Conciliator sUnll call upon oac.li in turn to e.vplaiu liis case.” 'i'liai, means that a party to 
a dispute is entitled to appear before the Conciliator ; avid iflio slumld a])peai’ it is the 
duty of the Conciliator to call upon him to e.vphiiii his case. .Hut what if a party wLslms 
to appear before the Conciliator by an ngmiit to c.Njilaiu his case and to aet for him other 
wise in the ninttcr of Uic concitial ion f 1.-, such ainigent evd.itlod to appear and obtain a. 
cerulicate for his principal or principals f 'i'he JVeklum Agriculturhsts’ llelicf Aet being 
silent upon that point, the ca.se falls within tin: rule of fionstruction stated as follows by 
stirlin.g, .1., hr .hud.von nud Vn, v. Nai‘pi r, hi rr Sahvddf'ii Ti'iulv Htn-k, (35 Ch. f). 102), M 

“ 1 understand the law t.o ho that in ordca- to ninlce on), that a right conforrod by statute is to be 
exercised personally, and not by an agent .yon nmsl ilnd somothing in the Aet, either by- 
way of express enactment or necessa.ry implication, which limits the common law right 
of any licrson who is ^uijiu'h to appoint an agent tet net on his liolifllf. t)f eonrse tlic 
Legislature may do so ; but pvium fneU., when there is nothing said about it, a poracm ba.s 
the same right of appointing an agent for the purpose of exorcising a statutory riglit as 
for any other frarpose,” 10 ilom. 1,. It. AOi), N 


pEooedate thoro- 
upon. 


iO. li tho application be made by one of the pasties only, the Conciliator shall 
takedown, or causo to be taken down, in writing a oonciea 
statement of tho applicant’s case, and shall thereupon, by 
summons or by such other means aa he deems fit, invite the 
person agaiuat whom such application is made to attend before him at a time and place 
to bo fixed for this purpose, and shall direct the applicant also to be present at such 
time and place. 

D-ay for atteGdauee parson fails to appear at the time first fixed, the 

may from time to Conciliator may, if he thinks fit, from time to time extend the 

^ appearance.' 

[A Conciliator empowered by the Local Government in this, behalf may, instead 
of inviting, direct the person against whom the application is made to attend at tho 
time and place either fir.st or subsequently fixed.] 

[If an applicant, or a parson against whom an application is made, fails to be 
present or -attend at the time and place -specified in a direction proceeding from a Oon- 
oiliator under this section, he shall be deemed to have committed .an ofiance under 
SLY of I860, section of the Indian Penal Code.] 
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When all parties 
appear, Gonoiliator 
to endeavour to 
reoonoile them. 


ii. Whenever all the parties are present, the ConcUiatof 
shall call upon each in turn to esplasn his case regarding fcho 
matter in question, and shall use his best endeavours to induce 
them to agree to an amicable settlement * or to submit suoh 
matter to arbitration, 


. . . , . ..'{NOTES). .. ■ ■ 

l.-“ AGREE TO AN ASllCABLE SETTLEMENT." 

Arrangement for payment of debt in instalments -Power to take possession in default. 

(ffl) It would he imposBiblo not to hold tliut an arrangement winch px’ovides for a plaiutiil’s claim 
to he paid the mortgage debt at once or to luivo the property sold, Ixelrig settled by an 
ugrccment for the payment of the debt in ton annual instalments with power to plaintiff, 
in default of payment of any instalment, to take possession and retain posscs.sion until 
the debt has been satisfied out of the produce of the estate is not an “amicable settle- 
mont ’* of that daim. OB, .1,5(1!)). ^ 

(i) Whci’e the sum duo upon such an a.g’reen;ient is partly made up of interest, a provision to 
pay interest rm any instalment remaining unpaid does not make the agreement illegfd. 
9 B. 15 (16). P 


42, The Conciliator shall hear but shall not record the statement of any witness, 

and shall peruse any book of account or other document pro- 
Conoiliator to dueed by the parties, or so much thereof as may be necessary, 

hear statements of and if any party or witness consents in writing to afdrm any 

witnesses, etc. statement upon oath in any. form not repugnant to justice 

or decency and not purporting to affect any third person, shall 
provide for such oath being duly taken in the presence of all the parties. 

43. If on the day on which the case is first heard by the Conciliator, or on any 

subsequent day to which ha may adjourn the hearing, the 
Any agreement parties come to any agreement, either finally disposing of the 

arrived at to be matter* or for referring it to arbitration, suoh agreement shall 

reduced to writing. forthwith reduced to writing, and shall be read and explained 

to the parties, and shall be signed or otherwise authanticalied by 
the Conciliator and the parties respectively. 

Explanation , — A Conoiliator may be appointed arbitrator under this section. 

(NOTE). 


I.— ‘‘ FINALLY DISPOSING OF THE MATTER," 

Construction. . 

A comparison of tlie Ss, 41, 43, -U' nnrl 40 of Bhnpter VT loads to the conclusion that the 
expression ‘‘ finally disposiriff of the matter" in S.s. 43 and 44 means no moi’c than the 
expression “ amicahlo settlement ” in Ss. 41 and 46. 9 B. 15 (10). See 6 B. 77, infra, Q 

43. (1) When the agreement is one finally disposing of the matter *, the Conciliator 
shall forward the same in original to the Court of the Subor- 
dinate Judge of lowest grade having jurisdiction in the place 
where the agriculturist who is a party thereto raeidea, and at the 
same time deliver to each of the parties a written hotioe to show 
cause ® before suoh Judge, within one month from the date of 
such delivery, why such agreement ought not to be filed in such Court. 

(2) The Court which receives the agreement shall in all cases scrutinise the same, 
and if it thinks that the agreement is a legal and equitable one finally disposing of the 
matter, and that it has not been made in fraud of the stamp or registration laws, it 
shall) after the expiry of the said period of one month, unless cause has been shown as 


Procedure when 
agreement finally 
disposes of case and 
in other circum- 
stances. 
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aforosaicSj order sucii agreomeat to be filed ; aad it shall then take afieet as if it were a 
(lacrea of the said Court passed on the day on which it is ordered to be filed and from 
which no, appeallies®, ' , 

(3) If the said Court thinks that the agreement is not a legal or cqaifcablo one, or 
that it does not finally dispose of the matter, or that it has been made In fraud of the 
stamp or registration laws, it shall of ita own motion issue process for the attendauco of 
the parties, and if after such inquiry as may be deemed necessary the Court finds that 
such agreement is a legal aad equitable one finally disposing of the matter, and that it 
has not, been made in fraud of the scamp or registration laws, it shall order such agrao- 
ment to be filed ; and it shall then take effect as if it were a decree of the .said Court 
passed on the day on which it is ordered to be fiied, and from which no appeal lies. 

(4) If on the other hand, the said Coart finds that the agreement does not con- 
stitute a legal or equitable agreement, or that it does not finally dispose of the matter, 
or that it has been made in fraud of the stamp or registration^ laws, it shall return the 
said agreement to the Conciliator, and such Conciliator shall thereupon be bound to 
furnish on demand to the parties or .any one of them a certificate under section 46. 

(5) The Court may in any case, for reasons to be recorded by it in writing, from 

time to time extend the period of one month allowed for showing cause under this 
section, , 

(NOTES). 

I.-" FINALLY DISFOSING OF THU MATTFk." 


Agreement coiiipremisius ameuiit of decree. 

U.iJ(ler S. -14 of the Act, the pliiinl.ilT preKOnted t.o (.lie. Kiihordinate floni’t of 'faleffauJi nri agree- 
nicnli coiupromiyiiii!? the iiiiioimt o)"a decree ohttiined by the pInhitilT n;:riiiuMt the dofend- 
aril in the Small Oause Ui)ui’l.u.fc Pooim. 'Plie apri'cciuent fllipulntcrt that the plaiutUT was 
to receive, in full Kiitisfiietiou of the tuiiouul. of the decvco (which wa.'i for lls. 50-15-1), 
tins tiuui of Pis, 10 to ho imid Iiy yotu'ly irc.tiilmoiits of Its. 4 each, and that, in default, the 
plainl.ilf waa to recover tlie whole aiiiount of llio doeroc by oxotuitinK it. 'I’he Suhi.ii'dinal.i? 
.Tndgc rebi.sed to lile tlic ayreeintnit, bein;;- of ojiinion that it ilul not iiiially dispose of the 
matter. Ths case being' referred to the High Court. 

KoJii that the agreement was ovio linally disiMiaing of tlio matter witliiu the meanin.g of S. il of 
tho A(!t and that, therefore, l.hc .SnT)ordmate .Judge wa.s bound to receive it, and to iu’oeccd 
as clii'oetod inthat Hoetion. 6 B. 77. ■ ' R 

2. -‘' SHOW CAUSE," 

Show cause, mcaninil. 

The o.xprosaiou " Hhi>w eauno ” meauH to allege auii jirove sulUeiont eauwc and not simply to 
object. 20 B.iiOM, s 

3." " IT SHALL THEN TAKE EFFECT LIES.’* 

A^reetneiit relating to sale of mortgailed property— Necessity for order absolute for sale, 

Scmhle •.—AgroementB filed under S. •1-1 of the Dokluvu AgrieulturistB’ Relief Act,, if rolat.ing to 
sale of mortgaged property, are subject to tho provisions of S. as) of the 'J’raiif.fcr of 
Proiierty Act. 1 Bom. L.E. L36. T 

: 36. When the agreement is one for referring the matter 
to arbitration, the Gonoiliator ahall forward it to the Court 
having juriadiotion in the matter, and such Court ahall cause it 
to be filed and proceed therein in manner provided by sec- 
tions 533 and 624 of the Coda of Civil Procedure. 


Procedure where 
agreement is for 
reference to arbitra- 
tion. 
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3fi. It the person against whom any application is made before a Conciiiator 
cannot after reasonable search be found, or if he refuses or 
i^n i'o lafter a reasonable period has been allow'ed for his 

cononiatfon^ fSls." * appearance, to appear before the Conciliator, or if he appears 
but the endeavour to induce the parties to agree to an amicable 
settlement or to submit the matter in question to arbitration fails, the Conciliator shall, 
on demand, give to the applicant, or when there are several applicants to each appli- 
cant, .a certificate under his hand to that eficot, 

47. No suit 1, and no application for execution of adeorea 
passed before the date on which this Act comes into force, to 
which any agriculturist residing within any local area for which 
a Conoiliator has been appointed is a party 3, shall be entertain- 
ed by any Civil Court unless the plaintifi produces a certifioate 
in reference thereto obtained by him under S. 46 within the 
year immediately preceding. 

Explanation,-^Tbe expression “ Civil Court ” in this section does not include a 
Mamlatdar’s Court under Bombay Act No. Ill of 1876 (to consolidate and amend the 
law relating to the powers and procedure of Mamlatdar's Courts), 

(NOTES). 

l.-“ NO SUIT.” 

(!) Power Of Civil Court to fife a private award. 

(cr) A Civil Couvt ctm file a private award lo wliicli u.^riciilturist rtelitors are parties without, acl- 
.ivisting the accounts under the Dekkhau Ai^ricultiii'isls’ Relief Act (Bomlmy ActXVII of 
1871)). 21 B. 02. II 

(/j) Where ii matter has liceii referred to arhitwitiou, without the iulorveiitioii of a Court of jus- 
tice, by parties one of whcmi is an agriculturist, and an award tias iioon made thereon, any 
person interested in t.hc award may, without obtaining tlic conciliator’s certificate, apply 
for the liling of- the award under tS. 525 of tlie Code of Civil Procedure, 1632, the pruvisipns 
of which ivro not superseded by S.d/ofthe Dekkhau Agriculturists’ Relief Aet, 18"',). 
ail, 20, . V 

(2) Whether an application to file a private award is a suit. 

Ill 21 B. 02, it was hcU'U'hat uu application iijider K, 525 of the Code of Civil I’rocedure (Aot 
XIV of 1862) to tile an award, to whivli agriciiltimst dehtor.s are parties, is not a suit 
within i.lie meaning of Ss. -2, 12, or -17 of the .Oekklmii Agriculturists' Relief Aet. W 

Tt is to he renmiked at the outset that the reasoning of the judgment of liie- Gourt iu Mnhan v. 
Tukumm, 21 B. 02 pj-oceeds partly on the consideration that the procedure laid down in 
the Civil Procedure Code w’ith rofcreuco to a,u application to file a- private award is difter- 
ent from that proscriliod for the licaring of an ordinary suit, iiut though tlic procedure 
varies, the result is the simio in one respect, -riv,, that, in cither case, the Court i]asses a 
decree. And a decree, us defined in the Civil Procedure Code, i.s a linal adjudication on 
the rights of the parties iu ft sKiV. That makes a proceeding, vvhich ends in a decree in 
terms of a private award, filed in Court, a- suit. 12 Bom. L. R. 252.--2.5 B. iJlO.-il Ind. 

- Cas, 200. X ; 

(3) Certiticate obtained by one of the co-parceiiers on behalf the joint family— Effect, 

Tlie eo-parcenors of a joint Hindu family are entitled to maintain a suit to which the provi- 
sions of S. -1-7 of the Bokkhau Agriculturists’ Relief Act appl.y, on the strength of a 
conciliator’s certificate obtained under S. 40 of the Act by only one of those eo-parceuers, 
who was cither the managing member of the family at the time the corlificatewa.soh- 
tiiiued, or, who, though not manager, obtained it with the consent and on behalf of the 
joint family acting as its agent. 10 Bom. L.R. 605. Y 


Suit, or. applica- 
tion foe exeoution, 
not to be entertained 
by Civil Court unless 
such certificate is 
produced. 
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STATUTE LAW ffi ABBITEATION IN BRITISH INDIA. [PART 

[Ss. 47: & 4'8. 

2.-“ANY AORFCULTURIST PARTY." 

(1) Want of propel' ccrtiiicatc. 

The want of a proper certiticate is not fatal to the suit. Aw soon as a defect in a cortitlcatfj 
hacomes apparent, the proper course is for a Court to stay proceedings, to enaldo the 
plaiutiffi to make good the defect by producing the requisite certificate. 13 B. 424, Z 

(2) Obiection as to want of proper certiflcate—Special appeal. 

An objection to the unit, on the ground that a propel: certificate had not been obtained, can be 
taken for the first time in second appeal, as it is an ob.1ectioii aiioctiiig the jurisdiction of 
the Courts bolow. 13 B. 424, : / A 

fS) Execution application not accompanied by conciliator’s certificate. 

An application for execution of a decree. & ‘in accordance with law’ within the meaiiiiig of 
Art. 1S2 of the Limitation Act, even though it was not accomimnied b 3 ' the conciliator's 
certificate as required by this section. 17 Bom. L.R. 205 ; 12 Bom. L.R. 801, But see® 

■ B 

48. In oompiiting the period of limitatioa presoribed for 
any such suit or application the time intervening between the 
application made by the plaiutifi under S. 39 and the grant of 
the coi'tidoate under sootion 46 shall be excluded. 

(NOTES). 

l.~" ALLOWANCE TO BE MADE IN PERIOD OF LIMITATION.” 

(1) Time spent in obtainluiS conciliator’s certificate— Effect of S. 31, Limitation Act, 1908. 

The plaintiff sued to recover money d\io on a mortgage dated the 4th March 1807. The hist date 
on which the suit could bo lironglit wax the -Itli ■vranih WOO ; but S. 31 of the Limitation 
Act of BIOS oxtondod this period up to the 7tli Au.giist 1010. T'he defendant being an 
agi'iciiltnrist, tlio plaintilf a))plied, on the loth ,I inio 1010, to a Conciliator for a certificate 
niidor S. 39 of the Doklian Agi'iciiltiirists’ [{clior Act 1879. 'J’he certificate waa granted on 
the ath August 1910 ; and i.lie iwcsont wiiit wan tiled on the lOtli .'Vugust 1910. TlnVifinintiil 
sought to bring his claim within lime h.v urging that ho was entitled, luidev S. 48 of the 
'Dakhan .Agriculturists’ Holier Act, to c.vcludo tlio whole oi' the time taken h.v him in 
oijtainingthpmioiliatfir’.scerbilicato:— 

JTc/d, that the suit wa.s burred h.v limitation, for ,S. 31 of the Limitation Act of IfiOS gave n 
period of grace, wdiich was not oxtonilablo h.v excluding an.v period of time within it. 13 
Bom, L.U. 2St.:-'.A0 Ind. Cas. 910. C 

(2) Exclusion of time in oidainiiJ)? the certificate— Alodc of computation. ^ 

The i)laintifl”B snit f or possession of certain land under the Arandatdars’ Courts Act (Boni. Act 
IT of 100(1) was dismissed on the 28th Soptombor 100(1. He applied to a conciliator for a 
cort,iHcat(' under Ohiip. VI of the Dekklmn Agriculturists’ Relief Act, on the 24tli 
September 1901), and obtained it on the 21.tli August 1010. He filoil the present suit to 
recover possession of tho land on tho 20th August 1910. A fpiestion arose wlicthcr tlio suit 
was filed in time : — 

JMd, that reckoning tho period to bo oxchidod under S. 43 of tho Dekkhan Agrioidturists’ 
Relief Act by flays, the .suit was filed out of tirao h.v three da.vs. 1(1 Bom. L.R. 001. » 

(3) Time taken up in obtaininil concillator’-s certificate— Conciliation system alsolLsheil after Igrant of 
certificate and before date of suit. 

The money advanced on two bonds became repayable on the 24th Pebruar.y 1910. The plaintilT 
applied on the 33th February 1913 to obtain a conciliator's ccrtificiite, wliieh ho obtained 
on tho 26th April 1913, The Court was closed for the summer I'acation from the 28th 
April to the 8th Juno 1913. In the meanwhile Groverurnent abolished the conciliation 
system with effect from th(i^3(>th May 1913. Tho plaintiff filed the suit to recover the 
money on tho 9th Juno and elaitned to exclude tho time occupied in fiht.nining tho 
conciliator’ s certificate. 

.I/eZflf, that, the plaintiff was entitled to deduct tho period between his application and tlio (mint, 
(^f tho certificate, bocauKO, the snit, though filed on tho 9th .Time wIk'u the eimcilisit.ion 

" system was abolished, was substantially one to which the provisions of Chapter VI of tin* 

Bokkhan Agriculturists' Relief Act were applicable tiironghout the period of limitation 
which expired during the vacation. 16 Bora. L.R. 441. S; 


B. 31. 


Allowaoce to lie 
made in period of 
limitation.* 



1II.3 EXTRACTS— Act XYII. oe 1879 (dek. agri. relief). ^i36 

Ss. 48 & 49.] 

i.~~“ ALLOWANCE TO BE MADE IN PERIOD OF LIMITATION ’ 

(4) Conciiiation system abolished before Sraiit of certiiicate—Tiine taken up in conciliatiCH— Excuse of 
delay. , : 

The money due on a bond became iKiyablo on the .31st JVIay 11)10, The plaintiff applied to the 
eonciliator for a certilicate on the 2bth March 1913, but before he could get it Government 
a, boUsViCd the coneilifttion system with effect from the 30th May 1013. The phi iiiiiff hied 
a suit to recover the inonpy on the 30th . I vine 1913^ and claimed to exclude the time 
between 2Sth MfU'ch to 30th May 1913, from the period of limitation 

Mehl, that tliough the plaintiff was not entitled to deduct the time claimed, he was entitled to 
such extension of thuo as might be necessary to give him a reasonable opportunity to 
enable him to iilo tlic siut .in time. Where the law creates a limitation and the party is 
disabled to conform to than limitation without any default in him, and he has no remedy 
over, tiic law will ordimirily excu.so him. This rule is subject to the limitation that it will 
excuse him so far as it is necessary ami not beyond. Ifi Bom. L.R, All. F 

Local Government « 39. The Local Goveenmant may from time to time make 

tio make rnies.’^ mlee — 

(а) regulating the procedure before conciliators in matters not provided for by 
this Act; 

(б) fixing the charges to be made by oonoiliators, for anything done by them 
under this Chapter; and 

(c) determining what record and accounts shall bo kept by conciliators, and 
what returns shall be framed and furnished by them. 

^ iNOTE). 

1.--“L0CAL:G0VERNMENT TO MAKE RULES." 

Rule as to service of notice. 

The rule that a notice to parlies to a conciliation agreement should ho served threwgh n. Sub* 
ordinate Judge, framed b,y the Local Government under S. 40 of the Dekhan Agricul- 
ira'ists’ Relief Act, XA'TI of 1970, and published at page G83, .Part I of the Bomhmj Crovtrii- 
Mf »t Ciiiscite, is not rirc."!, and a notice so served was hpld to bon good notice. 
lOB.lSJ. G 



EXTEACTS EEOM 

THE BOMBAY DISTRICT MUNICIPAL ACT, 1901. 

(BOMBAY ACT III OE 1901.) 


ISO. (1) If a dispute arises ■with respect to any compensation, damages, costs or 
^ Arbitration in expenses which are by this Act directed to be paid, the amount, 
oases of compensa- and if necessary the apportionment of the same, shall be ascer- 

tion, etc. tained and determined by a Panohayat of five persons, of whom 

two shall be appointed by the Municipality, two by the party (to or from whom 
such compensation, damages, costs or expenses may be payable or recoverable), and one, 
who shall be air>panoh, shall be selected by the members already appointed as above. 

(2) If either party, or both parties fail to appoint members, or if the 
members fail to select a sit-panoh within one month from the date of either party 
receiving written notice from the other of claim to suoh compensation, damages, coats 
or expenses, such members aa may be neoessaty to constitute the Panohayat shall be 
appointed at the inatanoe of either party, by the District Judge. 

(3) “In the event of the Panohayat not giving a decision within one month from 
the date of the selection of the sir-panch,’or of the appointment by the District Court 
of such members as may be necessary to constitute the Panohayat, the matter shall on 


application by either party, be determined by the District Court which shall, in cases 
in which the compensation is claimed in respect of land, follow as far as may be the 
profcedura provided by the Land Acquisition Act, 1894, for proceedings in matters 
referred for the determination of the Court : 

■ Providedthat— 

(а) ’’no application to the Oollaotor for a toforonco shall be ucGossary, and 

(б) the Court shall have full power to give and apportion the costs of all 

proceedings in any mannar it thinks fit. 

(NOTES). 

General. 

Scope of the section. 

This .SQctuiu pi'oviilos u roiiicily I'of the doteruiinfitum (H' tlio auioiiut nf eiuuiHiUMitioii, tu which 
a. riorson IiocouiOn entitled under el, U ol: B. ti:5 of tiic by reason of his land forniiny 
yurt of a yniilic street and ),ncomiji.y to, sled in. tlio jVlimieipiility in virtue of tijoJust 
portion of the livst danse of that section. Butli tlio right to coiuiionsatioii and tho lumedy 
for the detcnuiiiiition and Hpyortiomneut of its amount ant given hy tlic Act itself ; .so 
the right mnsi, be assorted and tlie ruiuorty jiuvsiiwl only in the niauner and uyon the 
conditions preseriheii by the Act. This is on tho well-, known rnlo of law that, where a 
Statute creates a right not eusting at cutmnon Mw and proscribes a purticular remedy 
for its enforcemeut, then that remedy alone mn.sfe be followed; iVr willes J. iu n'oh-ti'- 
kanipiau IV.oi- TFdi'f'ricurfc.i Co, V,IIiiKkrxfot-il, (1S39)'J’. G.B.N.S. ttiC; 1:1 Bora. L.R, 9j8{'Jl)0).H 

l.-“ AUBITRATION IN CASES OF COMPENSATION.” 

(0 Price ef estate agreed to De fixed by arbitrators. 

As a geneiul rule where thcagroeaioat is that t-n price of the e.state .shall ho li.vod liy urhitra - 
tors and they do not iixit, there iri no contract, as the iirvce is of the cKhunee of the 
contract of sale, and the Cimi’t cannot make ii nonteact where there is none. But the 
applicahilitiy ur ofchoi'wisa of this doctrine deyeiids upon whether the ii.s.ing of the price 
is of the ossoneo of the contract of .sale. 10 Bom, B.B. 017. 

■Where thei’e is a defluito and a completed contract to give and take the eBtate upon term;, to hi' 
settled thoreaftor, and the valuation cannot be made etjhrma, the Oourt will ,siib.sii- 
, tuto itself for the arbitrators. (IfnfJ,), - I 
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^.--‘^\lUnT^WTU)N IN CASES on C(mPENSATlON 

The Poona City Municipality liaviu"' deieimincd to iicipiiro ti poniun of the pliiiiitilTT hoiiHO for 
the pnri)os(3 ol.' widening a- Btreet, tliij plaintiiV expressed liis willi.ng:iie«B to allow the 
iVlunicipality to acipdre the samo ; liut they could not agree as to the price. 'J'litit nuestioi) 
wa.s referred to arhitratiori as recjuired hy S. 100 of the Bomlmy District Municipal Act, 
lUOl : blit file )>roceedhig,s before the arbitrators wore not snceesai'iii. The plaiutilf then 
applied to the District .Jndgo, under S. 100 (3) of the Act, leipiestiiig him to iuceriain and 
deteruiine the compensation payalile. The District .Tiulge made his iiwiird. 'ITie Mnni- 
cipaliby appealed from theatvard, contending that they no longer required the plaintiff’s 
preuaises and that there never was a completed contract with the plaintiff. 

(1) that there was a contract of sale at a fair valuation, where tiie Court nut only can 
provide, but under a spediil statute is compelled to provide, the means of ascertaining 
the price : and of such a contmet apeeilic performance would be awardable. 

(3) that, therefore, there was a conteict between the parties from which the Mnuicipalily 
could not resile. 10 Bom. L. K. 017. J 

(2) Award as to amount of compensation—Appeal. 

In terms S. hlo does not provide an appeal. Nor can it he said that it is provided by necosBtir.y 
implication, 01, 1 of the section directs that the aruuunt of compensation sliiill be deter- 
mined in the first instance by a paaeha,yct appointed by the parties. Cl, 2 provides that 
if they fail to appoint, the District Judge shall make the apiwintment at the instance of 
either party. It is not, and can hardly be, contended that where a panchay'et, appointed 
under either of the said clauses, has dutermiued the amoimt of cumpousation, its award 
can be questioned by way of appeal to a Court of law. 01. 3 of the same section provides 
that if the panchayet appointed under cither cl, (1) or cl. (2) fails to .give a decision within 
the period fixed in the clause, the District Court .shall determine the amount on applica- 
tion hy either party. It will thus bo seen that the Court in question comes in as a 
substitute for the panchayet where adjudicatioii hy the latter has failed. What applies t(' 
the latter in the matter of appeal must appl.y, therefore, to the former, on the principle 
of the legal ma-xim “ vw.icrVo;’ n tioriia.” So fur the ncecssar.y implication in S. lliO is ■ 
against a right of appeal. 13 Barn. L. R. lloS, K 

2.-** CLAUSE 3.” 

ftloile of determiniiiii compensation— Procedure. 

Further ci. 3 of S. 1(10 directs that the District Court shall follow as far as may be the jiracedm'o 
provided by the Laud Acquisition Act (I of ISUl) in determining the amount of compeu- 
Siition. Thiit moans that only those provisions of the latter Act apiily to the )iroceediiigs 
before tho District Court, which regulate its procedure in Laud Acquisition cases. 'J'he 
said provisions do not include, but stand apart from, llie provision relating to an appeal 
a.gainst an award made by a District Court under tho Land Actpiisition Act. The right 
to appeal from tho award is specillcally .given hy S. 54 of that Act, That section is, fcbern- 
fore, excluded from the purview of S. UK) of tho Bomba.y District Mmiieiiial Act. 13 Bom, 
L.U. 058 (UllO). - ^ L 

3.— '‘ PROVISO (a).” 

Scope of the first proviso. 

There are 2 provisos in el, 3 of this latter section. The first says that no application to the 
Collector for a reference to the District Court of the (tnestion as to the amount of coiu- 
ponsation, such as is required under the Land Aciiuisibion Act to give jurisdiction to that 
Ooiu't in land acquisition cases, shall he necessar.y where the same (jourt has to deter- 
mine the amount of compensation under the said cl. 3. B.y this proviso, S. 18 of the Land 
Acquisition Act, wliicb would have otherwise applied to tho proceedings before the Dis- 
trict Court imdor tliat clause as part of tho procedure to he followed, i.s made huipplica blo 
to those procoedin,gs. 13 Bom. L. R, 958 (‘Jfl2). / M 


4.-’* PROVISO (b).” 

Order as to coshs. 

The second proviso to el. 3 of S. ICO says that the District Court “slinllhave full power to give 
and apportion the costs of all lu-pcoedmgs in any manner he, tliiuks lit.” Bnt for this 
proviso, S, 27 of the Land Acquisition Act, which points out how tho District Court sluill 
make an order as to costs in land acquiiction case.s, wovdil apply to tlm proceedings 
befare the District Court under cl. 3 of B. 160 of the Municipal Act a.s part of its procedinuj. 
13 Bum. L. 11, 958 (962), . ; ' ■ : : / N 


EXTBACTS FBOM 

THE BENGAL BAiBANKMENT ACT, 18e55. 

{ACT XXXII OF 1855.) 


1, Clause 1. — When fche Suparinfeeudent of Embankments shall enlarge or change 
the line of any embankment, or make a new embankment, or 
Compensation for causa an embankment to be removed, any person sustaining 
damages. damages thereby, who, but for the passing of this Aot, would ba 

entitled to compensation, may prefer his claim for such com- 
pensation to the OoIleotoE of the district, at any time within twelve months after the 
execution of the work by which he is endamaged, and the Oolleotor thereupon shall 
report the case for the orders of the superior revenue authorities. 

If the claim be rejeoted, the claimant shall not bo deprived, by reason of this Act, 
of any right which he might otherwise have had to recover such compensation by a 
civil action ; but suoh action shall not lie unless the claimant shall have first preferred 
his claim to the Oolleotor within the period above-mentioned, nor unless the suit be 
brought V7ithia a period of one year after notice to the claimant of its rejection. 

If the claim for compensation be admitted by the revenue-authorities, and the 
amount of compensation cannot be agreed upon, the same shall be settled by arbitra- 
tion, in the manner hereinafter provided, and in no other manner, unless by the 
consent of the claimant and of the superior revenue-authorities. 

Clause 2. — Unless the Collector and the olaimant concur in 
Appointment of appointment of a single arbitrator, the Collector on the part 
arbitrators. of Government, and the claimant, shall each appoint an arbi- 

trator. 

The appointment shall bo in writing, and neither of the said parties shall have 
power to revoke the same without the consent of the other. 


Clause 3.— If there be several claimants for compensation in respect to tho same 
injury, and they cannot agree in the appointment of an arbi- 
Arbitrator how trator on their behalf, in that case each of them may nominate 
Ma°Sv8r?SimS Oolleotor shall choose by lot out of tho 

for oompensation, persons so nominated by tho parties or any of them a person to 
aot as arbitrator on behalf of the claimants, 

If only one person shall be bo nominated, he shall be the arbitrator on behalf of the 
claimants, ■ \ ^ 

Clmise 4, —When more than a single arbitrator shall be appointed, the arbitrators 
shall, before they enter upon the matters referred to them, 
Appointment of nominate and appoint by writing a third person to act with them 
third arbitrator. as arbitrator 1 and, in case the arbitrator, s shall neglect to appoint 

suoh third arbitrator for a period of seven days after having 
been req.uiEed so to do, the Oolleotor may appoint aueh third arbitrator, 

If the arbitrators differ in opinion, or if one of them, having received due uotioe of 
a meeting of arbitrators, neglect to attend, any two arbitrators may make an award. 
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Clause 5. — If aaj person on being appointed an arbitrator 
Appointment in sFall refuse to act, or after accepting ths appcintxnent shall 

place of arbitrator die or become incapable of acting another person shp^ll be 

mot acting. appointed in his stead, in the same manner in wbich the first 

person was appointed. 

Clause 0."“ After the arbitrators have accepted the appointment, tbe Cclleetov shall 
be oompetent 'to exercise towards them such powers and author- 
ed to enforc^atte^^^ s®otinng their attendarco and the due completion of 

ance of. arbitrators. award, as the said Collector may legally exercise towards 

witnesses summoned before him when acting iudioiaily for the 
puieposag of compelling them to attend and give evidence. 


In default of award 
within speoified 
period, fresh arbitra- 
tors may be chosen. 


Collector to furnish 
information to ar- 
bitrators, and to en- 
force attendance, and 
examination of wit- 
nesses, etc. 


Clause 7»— If no award bo made within a period to bo fixed 
for that purpose by the Collector, he may order that tbe matter 
shall bo referred to another arbitrator or other arbitrators, to 
be chosen in tbe same msrner and subject to the same rules as 
the first. 

Clause 8. —The Collector shall furnish to the arbitrators, 
or, so fat as may be in bis power, procure for them, any inform- 
ation whiob his records or those of any public department may 
afiord connected with the subject of inquiry. 


Ha shall, on the application of the arbitrators, summon any witnesses whom the 
arbitrators may call for, and whom the parties may not be able to produce before them 
without suoh process, and require the persons so summoned to bring and produce before 
them all suoh books, papers, deeds, writings, maps and plans as they shall require. 

Ha shall also causa the proper affirmation to he made and signed by any witness 
whom the arbitrators may desire to examine upon affirmation, or he may empower the 
arbitrators to cause such affirmation to be made and signed before them. 


Any witness who shall refuse or omit to appear when duly summoned by the 
Collector, or who shall appear but shall refuse to make such 
nut a^^^earin affirmation, or who shall refuse to give evidence, shall be liable 
to the same punishment which would be ineurred under the 
law by a witness refusing to appear or give evidanoa before the Oclleotor when aoting 
judicially.- 

Any person giving intentionally and deliberately a false deposition under an affirma- 
tion, in any case referred to arbitration as above, shall be held 
Penalty for false guilty of perjury, and shall be liable to the penalties 

psesoribed for that ofienoe by law. ‘ 

Clause 9.— On the close of tbe inquiry tbe arbitrators shall 
deliver a full and complete award, which shall specify the 
amount of compensation and the party or parties entitled 
thereto. 

The proceedings of the arbitration shaU be deposited in the Colleotoi’s office; and 
every party interested therein shall be entitled to a copy of the award on plain paper 
under the seal and signature of the Collector, Which copy shall be prima facie evidence 
thereof. 


Award of arbitra- 
tors- 


Mi) 
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Wbsn payment; of 
compensation may 
be doiarred. 


Clauss lO.—If tbs right to the compensation awarded shall in any caso be doubtful, 
or if there exist any ground which, in the judgment of the 
arbitrators or of the Coliector, render it improper to make 
immediate payment thereof to any of the olaiinants, the amount 
shall be invested in Government securities, and held in deposit, 
until one of the claimants shall obtain an order of Court for 
the payment thereof, 

Clame ll.—No award passed under this section shall bo liable to be reversed or 
altered, except by the decision of a Civil Court on the ground of 
tiou^d award * *'°*'^* oofropfcion or misconduct of the arbitrators, and no suit to set 
aside such an award shall be entortaiued, unless it be instituted 
within three months from the date of the award. 

In case the award shall be so reversed, the matter shall be referred to another arbi- 
trator or other arbitrators, to be appointed in the same manner as the first. 

Clause 12. All suits and proceedings instituted against 
Dismissal Government in any case in which compensation has been award- 

ed, except suits instituted for the reversal of awards, as afore- 
said, shall be dismissed with coats. 

But nothing herein contained shall afieot the right of any party to recover the 
amount awarded from any person who may have received the 
same without any just title thereto. 

Clause 13. — In fixing the amount of compensation to which any person may 
be entitled by reason of any of the acts mentioned in ol, 1 of 
this section, the Court or arbitrators, as the case may be, shall 
taka into oousidoration whether any party to the suit 'or arbi- 
tration hag derived or will derive benefit from the act in respect 
of which the compensation is claimed, and shall set off the 
estimated value of such benefit, if any, against the compensation which would otherwise 
he decreed or awarded to that party. 

Clause 14, — The provisions of this section shall not be hold 
applicable to oases in which the compensation to be .made has 
reference only to huts, trees or crops which it may be necessary 
to remove or destroy in enlarging or changing the line of a pub- 
lie embankment. 

In all such oases the officer in charge of the public embankments of the district 
shall report to the Collector, and the Collector shall thereupon proceed to value and 
make compensation for such huts, trees and crops, in the manner prescribed in S. 12 of 
this Act. ' ■ . 


Proviso. 


Estimated value 
of benefit to be set 
off against compen- 
sation awarded. 


Exception of oases 
of compensation in 
respect to huts, trees 
or crops. 



EXTRACTS FROM 

THE EELIGIOUS ENDOWMENTS ACT. 1863. 

(ACT SX OT 1863.) 


IS. In any suit or proceeding instituted under this Act, it shall be lawful for the 
Reference to before which such suit or proceeding is pending to order 

arbitrators, matter in difference in such suit ^ to be referred for deoialou 

to one or more arbitrators’*. 

Whenever any such order shall be made, the provisions of Cbapter VI of the 
Act VIII of 1859 Procedure shall in all respects apply to such order 

applied. arbitration, in the same manner as if suoh order had bean 

made on the application of the parties under S. 312 of the said 
Code. [Now Civil Procedure Code (Aot V of 1908)3, Soh. II, r. 1. 

(NOTES). 

General. 

Section appllcaWc only to public endowments. 

Two plaintiSs, memberB of a Hindu family, applied for and (in the presence of tlie defendants), 
obtained leave to institute a suit against the defendants, who were the sheiaits of a certain 
idol, for the purpose of having them removed from their office, on the ground of mis* 
conduct. In their plaint they alleged that the endowment was a public one, all Hindus 
having a common riglit of worshipping the idol. This was denied by the defendants. 
After issues had been framed, the Court of first instance made arr order, under S. 10 of 
the Act, referring certain of them to arbitration, although the defendants contended that 
as the endowment was not a public one, the Act had no application, and objected to the 
reference. The arbitrators made an awai'd, finding, iiif.er alia, that the idol was the 
ancestral family idol of the parties to the suit, and that the endowment was not made for 
the benefit of the public. They further in tlieir awai’d laid down certain definite rules 
according to which the aheha. ought to be conducted and repairs to the temple made. The 
Court of first instance passed a decree on that award, declarmg that the idol was the 
ancestral idol of both parties, and directing that the defendants ahotdd perform the 
worship in a certain maniior, and should execute certaui repairs to the temple witliin sis 
months, and declaring that if the parties did not, act as directed, any member of the family 
should be able to bring a suit for the appointment of a manager. Against that decree the 
defendants appealed, and contended that the Act did not apply to the case on the finding 
of fact as to the endowment not being a public one; that the imnipulsory reference to 
arbitration was illegal and void, and that the decree was not one authorized by the terms 
of S. 1-i of tho Act. On behalf of the plaintiffs it was contended that tlio defendants were 
precluded, from raising those (luestions on appeal, as the order passed under S. 18 of the 
Act' was made in their presence and was not appealed against, and that, having regard 
to the provisions of S. 20 of Act XII of 1:887, an appeal to tho High Court lay from that 
order. 

Hold, that on the facts as foiuid by the arbitrators. Act XX of 1863 did not apply to the case, 
and that the compulsory reference to arbitration and the decree made thereon were 
illegal and void. 13 0. 37.5 (270). O 

i.-“ANY MATTER IN DIFFERENCE IN SUCH SUIT.” 

(1) Decision of whole .suit cannot be referred to arbitration. 

Undor S. 16 of the Heligions Endowments Aot XX of 1863, it is open to a District .Tndgo to refer 
a,ny matter in difference in tho suit for decision by an arbitrator, but it is not open to 
him to refer the whole snit for decision to an arbitrator, 12 M.L.J. 461 (402)=20 M. 361. P 

(2) Question of removal of trustee. 

The District Judge has jurisdiction to refer to an arbitrator the question of the removal of a 
trustee arising in a suit instituted under ,'3. 14 of tho Religious Endowments Act. 18 M, 
. ,L. J,431. , 0 
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l.~“ ANY AlATTER IN DIFFERENCE IN SUCH SUIT "-{Cmiohtilcd), 

(B) ijaestian o{ ilisinSssiil ot mum&srs irf Dcvastanam Committee. 

(a) A Dislrifit Oom’fc may refer to arbitration, and the arbitrators may decide the qiieiitiuii of 
the clismisiial from office of the members of a, clevastanam connuittco. 10 M, -iOS. fi 

(u) Thfia, where a snit for dismissal of the members of a clevastanam oominitfcee and for 
damacfes was roferred under Act XX of 1863, S. 10, to arbitrators who passed an award 
dismissinc;' thorn as prayed and decreeing a portion of the damages claimed with interest, 
it was hold that the Court had power to refer the matter to the arbitrators and award 
damages with interest, provided the amount, inclusive of interest, did not exceed the 
amount claimed in the plaint. (Ibid). S 

(e) per Snbrammia jyer, J.~-“ The jurisdiction to remove a trustee oxcroised by the Civil C-OVirta 
has no reference to crimes or their punishment. In the first place it is a purely 'Civil 
jxtriBdictiou exercised by the Courts and ancillary to its principal duty to see that the 
trusts are properly executed (Zeileratedel v. JBroers, L.'R. 9 App. Cases, 3.S6). Kor is it 
true that removal from office is decreed always as punishment. Xo doubt .such relief is 
often granted when miscoudnet is pi’oved. But, as pointed out by the Judicial Committee, 
a trustee may be removed oven when no misconduct is established if the Coxirt is satisfied 
that the continuance of the trustee would prevent the due o.xecntiou of the trusts.” (Ibid) 
600- T 

2.--“ REFERRED FOR DECISION TO ONE OR MORE ARBITRATORS.” 

Consent of the per.son to he hound by the award not obtained. 

plaintiff brought a amt to obtain a decree dismissing deferuiants, Cojumitteo and Manager of 
a certain Pagoda, from their offices on the ground of malversation. The Court made an 
order expressed to be by consent of th<! parties concerned, and in excsrcisc of the Coxirt’s 
discretionary powernndcr S. IG of .Act XX of 18G3, referring the matters in difference to 
three arhitriitors for liirnl determination, said arhitratovs “ to make their a'vvard ,m 
writing and submit the same *’ within a certain period. Each arbitrator delivered a sepa- 
rate award in writing, two arbitrators finding for the plaintiff. Tho Civil Judge mado a 
decree in accordance with tho award of tho majority of the arbitrators. Tho 1st 
defendant appealed em the grounds ; (1), that ho had not consented to the arbitration ; 
and (2), that there being no provision in the order of rofovence to the effect that the finding 
of a majority of the arhitmtovs should prevail, there was no valid award. JIM, that, in 
this case, tho order of the ,)udge was valid withoxit tho assent of the Tiersons to bo bound. 
7M.H.C. 178. U 

Tho 00X111, observed ns follows:— “It i.s unuecesBary to rtotorraiuo in this particular ease 
whether into such a Buhiaission by agreement, tho principle should Tic imported that 
whore an act is to be done by a body, the act of tho majority of the imit.s of that body is 
tho act of tho body. Here the order of the Judge was xailid without Um a.?sont, of the 
persons to be bound. There can bo no doubt that he might, when he made the order, 
have inserted as a provi.sion that the decision of the majority should ho that of the body, 
and there is no reason why his ratification oi' that mode of decision, xvholly within his 
discretion, should not bo equivalent to a previous commancU” 7 M.H.C. 178 (176). V 

17, Nothing in the last preoefling eectioti shall prevent the 
Eeference under patties from applying to the Oonrt, or the Court from making 

Act VIII of 1859. the order of reforcooe under the said 8. 312 of the said Code of 

, Civil Pcooedora (now r. I, Soh. II, Act V of 190B|. 



EXTEACTS FEOM 

THE INDIAN CONTEACT ACT, 1872. 

(AOT IX OE 1872.) 


28. Every agreement, by which any party thereto is res- 
tricted absolutely from enforcing his rights 1 by the usual legal 
proceedings in the ordinary tribunals, or which limits the time 2 
within which he may thus enforce his rights, is void to that 
extent. 

Exception 1.— 'This section shall not render illegal a contract a, by which two or 
more persona agree that any dispute which may arise between 
them in respect of any subject or class of subjects shaH be 
referred to arbitration 4. and that only the amount awarded 
in such arbitration shall be recoverable in respect of the dispute 
so referred. 

Exception 2. — Nor shall this section render illegal any contract in writing, by 
Saving of contract which two or more persons agree to refer to arbitration any 
to refer questions question between them which has already arisen, or affect any 

that have already provision of any law in force for the time being as to references 

to arbitration. 

(NOTES). 

(J) Scone of section. 

(») This sectioa covers such contracts alone as. wholly or partially, prohibit the parties, abso- 
lutely, from having recourse to a Court of Law and exception 1 only applies to contracts, 
wherein the parties have agi-ecd that no action shall be brought until some question of 
aniount has first been decided by the arbitrators ; such an ngi-ecmont does not exclude the 
Jurisdiction of Court, but only stays the plaiutift’s hand, till the amount is ascertained. 
1C, (166 (appeal from 1 C. 42) followed in 6 M, 368 (370). W 

(6) An agreement would be void under this section, so far ns it could be construed as preclud- 
ing a party thereto from insisting on his legal rights in respect of the matters agreed 
upon. 5 Bom, L.E. 878 (884). X 

(2) Effect of the section. 

The efEect of S. 28, Contract Act, S. 21 of the Specific Belief Act, read with the related sections 
of the Arbitration Act, and of the Civil Procedure Code dealmg with arbitration, is, that a 
person may not contract himself out of his right to have recourse Lo Clourts of law, but 
that, in the event of any party having made a lawful agreement to refer a matter of 
riifleronce to aibitration as a condition precedent to going to law about it, the Courts w'ill 
recognise the agreement and give effect to it by staying proecediugs in the Courts. 
11 Bom. L.R. 273. Y 

l.-“ RESTRICTED ABSOLUTELY FROM ENFORCING HIS RIGHTS.” 

(A) Agreements in restraint of legal proceedings. 

(1) Stipulation prohibiting suit on aSreemeats. 

Astipulation, in an agreement, restraining the' institution of a suitor other proceeding, in 
respect of anything done or omitted under 'the agreement, is inoijerativc ; ohHcr It is not 
advisable to introduce such restrictive clause into agreements, for, though the law 
deprives them of any legal validity, the ignorance of the party may give them an illegiti- 
mate operation, by inducing him to abandon a part of his Jual rights under the contract. 
4 M.H.C.B. 120 (123), ■ , ,Z 

(2) Agreement to forbear from sainsi third party. 

Where a person promises to another to forbear from suing a third person, on the promisee 
undertaking to hidemnay the proruisor for any loss he might incur thereby, tin; agree- 
ment would bo void under this aection, onlyso far as the right of the latter to sue his 
debtor has been thereby restricted. 120 P.Il. 1879, A 


Saving of contract 
to refer to arbitra- 
tion dispute that 
may arise. 


Agrsemente in res- 
traint of legal pro- 
ceedings void. 
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i~" RESTRICTED ABSOLUTELY FROM ENFORCING HIS RIGHTS "-iaonduthd). 

(A) Asrceiaents in restraint of legal proceedings— 

iZ) Aiji'eemetit to accept arbitrator’s decision as final. 

A stipulation, iu an ajj’roemeub to submit to arbitration, that the dooisiou oi the arbitrator 
should be accepted as final, ami that no appeal should be mode tUevefvom by oitUor party, 
is void, as restricting the partios ab,solutely from (Jnfoi’cing their legal rights; and the 
Oourtis not prohibited, notwithstanding' such a stipulation, from sotting' aside tho award 
on the ground of, miseonduet on the part of the arbitrators. 0 il. 3U8 (^following 1 U. -idS). 
But see l A. 267. ' ® 

(4) Stiiwlatioii restricting mode of proof. 

A stipulation in a bond, exeented ijy defendant to plaintiff, that the former shall not plead any 
payment towards it made otherwise than by moans of an endorsement on the hack of tho 
bond, oamiot be permitted to control Uourts of .iustice, as to the evidence .which, under 
the rules of general law of evidence, may be admitted in proof of ,such payments. (5 M.H. 
C.R. 451 and 1 N.W.P,1L0.E. 146. Appr.) 1 B. -15. C 

(B) Agreements not in restraint of legal proceedings. 

(1) Agreement not to appeal. 

(li) By an— a party does not I'ostrict himself absoJutoly from enforcing a right under, or in 
respect of, any contract. Ho mevoly foregoes his right to question in appeal the decision 
which had been passed by an (irdimmy tribunal. Such an agreemont is prohibited 
iioithor by^ho language nor tho spirit of tho Contract Act.. 1 A, 367 (2G9) ; but soo C M. 

.m » 

(ft) An agreoment made, at the time of the pondonoy of iin appeal in tho High Court, by 
which it was undertaken that no appeal should bo made thoi'ofruni to tho Ih’ivy Ooimoil, 
was hold valid, since tho rights of the parties were not thereby restrictod absolutely, 
within tho moaning of this section, i) B.L.li. 'IBOrcll M.I.A. 20S. E 

(e) An agTQODient, ontored into by a parson, who obtained a .decroo for posbosskm of a portion 
only of the land he sued to recover, to the effect that., upon the conditioii that he should 
not prefer an appeal, he should bo given a larger part of the lands than ho was entitled to 
under the deoi'oo, is enforceable as a valid contract. 3 C.L.E. S74. F 

(o!) Tliis section cannot affect the terms of a petition tiled in Court by a judgment-debtor, 
arrested in oxocution, undertaking in consideration of his rolenso, and of being allowed to 
pay by instalmentB, not to prefer any appeal from the judgment. 10 O.L,R,443~8 C. ‘lo.’i.G 
(e) An agreemont not to appeal, entered into by a judgment-debtor, in consideration of time 
being given for satisfying the decree against him, is not void as purporting to oust tho 
jiu'isdiction of Gourts. Por if a person, after mature deliberation, enters into an agree- 
ment for the ])urpose of compromiBiug a honajida claim, to wl'iich he believes himself to he 
liable, tho compromise is a sufficient consideration for the agTeoment, and such agreement 
is valid ami enforceable, l A. 2C7. H 

(2) Bond in renewal of former bonds. 

A bond, given in renewal of forinor boiuLs, ecmstitutc,s a pew security to ta kc oll'oct from its date 
and cannot be regarded a.9 void, under this section, for reHtraiuiug the enforcement of the 
prior bonds. 3 .NMV.B.H.C.R. 37. I 

2.-” OR WHICH LIMITS THE TIME-” 

(1) Agreement altering operation of limitation. 

An agToement limiting or extending tho time, within which a person may enforce his rights 
under the lfl.w of limitation, is generally void to that extent ; but, there may bo an agToe- 
mont, that, in consideration of an enquiry into the merits of a disputed claim, no advantage 
ahouid be taken of the statute of limitations, in respect of the tlmo employed in Uieen- 
quii-y, and an actionmight be brought for breach of such an agTeemcnt. .6 M.I.A. 43 (70). S 

(2) Condition to sue within certain time. 

(«) A contract f-or insuiance contained a clause, which ran thus r “ No suit .shall be’brought. 
ag'aiuRt the oomijany in connection with the said policy later thfin one year after tho time 
wlien the cause of action accrues,” A .'jnit was brought on tho contract after tlie period, 
but within three years as provided by Art. 86, Limitation Act, and it was urged Uiat, the 
condition curtailing the period of Ihnitaiion. was void under 28, Contract Act. K 
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2.-‘‘ OR WHICH UAIITS THE TIME 

Ueki; that the uouditiou was validj for the parties tiyreed thereby iu siibbtanfC tliut, if iio snit 
were brought within a year, neither piu’ty should be regarded as having any rights ns 
against the other. 1-1 Bom. L.R, 741 j but see 11 Inch Oas. 7aa. ’ L 

(6) A coitdition iu a life-insuiuiice policy saying tlwt no suit shall be brought on the policy 
after one year iTom the death of the assured is void under 2S of the Contract Act. 11 
Ind. Gas. 7r)0, ' M 

3 — CONTRACT.” 

Uncertified adiustnient of a decree. 

i The word “ contract ’■ docs not include a decree and .so, the uncertiticcl adjustmontof a decree 
out of Court is ineffectual only so far as the execution of the decree is concerned, and 
there is nothing in this section, to make such an ngreeuient void as in austraiut of legal 
proceedings. 7 A. 134 (131). ^ N 

4.-" ARBITRATION,” 

(1) Aifreement to refer to arbitration, nature of. 

(a) Anagreemout for arbitration is, in law, on the same footing fas all other lawful agree- 
ments, by which the parties are bound to the terms of what they hav e agreed, unless it he 
shown that some manifest injustice will be the consequence of binding the parties to the 
contract. 12 M.I.A. 131. {Oceymling I M.H.C. 178, 3 M.H.C. 82). O 

ih] A contract, providing for a roforonco to arbitration, in case of disputes as to quality bet- 
ween buyer and seller, is not one in restraint of legal pi'oceedings, bub one intended to 
avoid costly litigation as to the quality of the property purchased, 7 Bom. L.R. 805. P 
(c; An a-grooment to refer an o-xisting dispute to arbitration is not imlawful, and such a dis- 
pute once referred thereon to arbitration, cannot be withdj-awn from sucli arbitration. 7 
M.H.C, 237 (260) ; 8 lI.H.O.ll. 46 (Cf. I M.H.C. 178, 3 M.H.’o. 82 , ovo-PitM. by 12 M.I.A. 131, 
wpra). , Q 

(2) Clause in a contract etnpowerinji reference to arbitration. 

On an application to file an award in accordance witli the rules made under S. 20 of the Arbi- 
tration Act, the defendants contended that the awards ought not to be filed by reason of 
the illegality of the arbitration clause iu the contract between the parties : held, that such 
Bril arbitration clause comes within the definition of a submission to arbitration under S. 4, 
cl. (4) of the Act and that, therefore, the clause was a porfectly lawful one. Further, the 
arbitration danse iu the contract is covered by exception 1 to S. 38 of the Contract Act. 
33 0. 1100- R 

(3) Arbitrator may be an interested party. 

(u) The rule that no man is to he a judgn in his own cause would not appl,y, m us to avoid the 
award of a referee, to whom, though necessarily interested in the result, the parties had 
contracted to submit their diffei’ence.s. 3 M. 181. S 

(i) An agreement by a .servant of a Company that, m case of any broach of the rules by him, 
the manager of the Company shall be the sole judge as to the right of the Company to 
retain the whole or any , part of the sum deposited by the servant, was held to bo a 
contract to refer 1,0 arbitiution within the section, rendered valid by its exception 1. 

■ 11'C.'232. /'T 

(4) Effixt of arbitrator’s decision--CoHuslou of arbitrator. 

Where an agreement provided that defendants should pay the plaintiff at a certain proportion, 
upon the value of building work executed by the plaintiff, as certified by un architect, m 
theabfieuee of proof of collusion between the architect and the plaintiff, the defendanta 
werehoimdby the a.rchitoct’.s certificate as to the amount due to the plaintiff. 10 11,178,0 

(3) Agreement Hot to question valullty of award. 

But, exceptions l and 3 to S. 28, Contract Act, do not legalise an agreement not to object at all 
to the validity of the award on the gromids mentioned in S . »21, Civ. Pro. Code 1883. K 
M. 368(370). V 

(6) Agreement to refer to arbitration-RiSlU ol .suit, 

A suit, in respect of the subject-matter agreed to bo referred to arbitration, would not Vie 
barred, unless it be shown that the agreement ^ubsist.s as an opera), ive contra ct and has 
not been Tiroken by the conduct of the parties. 8A. 57, W 
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4.-'* ARBITRATION 
0) Asreesjem to veler to arbitralion on collateral covenant. 

Aw wiTfia^einewt beUveen tlie parties to an agreement, as’torefomng to arbitnitAwi any covenant 
merely collateral to tlie agreement, cannot affect their right of suit under the asireement 
itself. 6B. 528. X 

(8) Uiireasouablc delay in reference to arbitration, effect of. 

A party to a reference may decline to proceed with, it and revoke the agreoment, in awe of 
unreiieoiiahlo and une.vplainod delay on the part of the other party. 17 0.200. Y 

(S) Effect of order of Court sujiersediiis arbitration. 

On an order of a Court superseding an arhitvatioii, any su'bfiequont suit bs' the parties to t?i® 
snperHed<.‘d agreement would not he barred by the provisioms of this section. 37 P.K, 
1876.',. ' Z 



EXTRACTS FROM 

THE SPECIFIC EELIEF ACT. 1877. 

(ACT I OF 1877,.) 


And, save as provided by the Code of Civil Ptoeedure, no contract to refer a con- 
troversy to arbitration * shall be speoifioally enforced ; but if any person who has 
made such a oontraot, and has refused to perform it * sues in respect of any subject 
which he has contracted to refer, the existence of such eontraot shall bar the suit . 

(NOTES). 

(1) Applicability of proviso. 

The proviso to S. 21 , SpecificEelief Act, relntes only to inchoate and ahcrtive arbitration proceed- 
tags, and not to a caso where the contract to refer to arbitration has been, carried out. 

A complete award is equivalent to a final judgment binding on the parties and ousts the juris- 
diction of! the Coui't in ti suit relating to the matters decided by the arbitrators. 8 L.B, 
R. iS7. ' A 

(2) Non-applicability of section to cases ^ovqrned by Arbitration Act. 

The last 37 words of S. 21 of the Specific Relief Act do not apply to the agi-eenient to refer to 
arbitration, in cases whore, if the matter submitted to arbitration were the subject of a 
suit, the suit could have been instituted in a Presidency town. The provisions of the 
Arbitration Act TX of 1890 are applicable to sucli a case. 37 P.R. 1012=130 P.W.R, 1013=15 
Ind. (las. -lOfi. ’ B 

l.-“ CONTRACT TO REFER A CONTROVERSY TO ARBITRATION.” 

(1) General .igreement to refer future differences- 

A general agreement to refer future differences to arbitration comes within S. .“>23 of the Civ. 
Pro. Code, 1S82 which is not confined to cases in which a dispute actually existing at the 
date of agreement is agreed to bo referred to arbitration. But the agreement must name 
the arbitrators, and an agreement which provides for the future appointment of arbitra- 
tors does not come within the said S. .523. 20 B. 233. C 

(2) Partner’s power to submit to arbitration- 

One partner, though entitled to bring a suit on behalf of the firm of whicli he is a member to 
recover a debt duo to the firm, has no power, in the absence of .special authorjt.v, to bind 
the firm by a submission to arbitration of the claim BO brought. 22 A. 1.3S=20 A.W.N. 12.0 

(3) Agrcem.ent to refer to arbitration future disputes-— Maintainability of suit— -Burden of proof. 

The parties to the suit ontorad into an agreement, which contained a condition that, if any 
dispute arises between the parties regarding the agi-eement, it shall be settled by a certain 
person and his decision shall be binding on the parties. The plaintiffs sued the defendants 
for recovery of money basing their claim on the agreement. It was contended that, since 
the plaintiffs had refused to refer the dispute between them to the arbitration of the 
person named, their suit was barred b.y S. 21 of the Specific Relief Act. 

Mdd, that tho burden of establishing the plea -ivns on tho defendants and that they had failed 
to discharge it. 3SP.L.R. 1911=25 P.B. 1911=55 P.W.R. 1911=9 Ind. Cns. 736. E 

(4) Agreement to refer to arbitration pendinji suit. 

(a) The -wording of this section is wide enough to cover contracts to refer any matter 
which can legally be referred to airbitranion, and one of such matters is a suit which is 
proceeding in Court, 9 A. 168. 

{!>) Wl-.cve after »m adjournTueTst of n suit obtaine’d by theparties for such purpose the matters 
in differenco between them were referred by them to arbitration and an award was made 
thereon disallowing the pininti-ffi’s claim, it was held that fm-iher hearing of such stiit was 
barred. 4 A. rrlG^aA.W.N. 136. 
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CONTIMCT TO RKFER A CONTROVERSY TO ARBITRATION ‘’~-(C'o??t/KfZ«0. 

(8) Eileci ol >¥ithdirawal «{ suit since refei*ence to arbitration. 

ffliOi’e an order of reference to arbitration was made by Court, but before the date fixed for the 
ilelivci’y of award tbe plaintiff withdrew Ms suit under S. :i7:i of the Oiv. Pro. (Xaie iyS2, 
with leave to briuffa fresh suit, it was held that the plaintiff was competent to brinp; a 
fresh suit, 1 A.L.J. 287, R 

(6) Suit to eompei a party to sign a reference. 

No suit lies under the Specific Relief Act, S. 21, as amended by the Arbitration Act, to compel a 
party to sign the reference. 4 S.L.E. 149=8 Ind. Cas. 92S. I 

(7) Distinetion between suit on award and one for specific performance of agreement to refer to 
arbitration. 

In a suit on an award to recover a certain sum of money allowed by the arbitrator, the defend- 
ant’s contention, that, having regard to tMs section and S- 30 of this Act the suit was not 
maintainable, was disallowed on the ground that it proceeded on the assumption that the 
suit was one for specific perfoi’mance, which in fact it was not, 28 B, 1=6 Bota.L.R. 706, J 

2.-”“ HAS REFUSED TO PERFORM IT.” 

(0 Filing a plaint not amountins to refusal. 

Before this section can bo relied upon in bar of a suit brought in respect of a subject-matter 
which the parties had agi'ced to refer to arbitration, it must be shown that the plaintiff 
had refused to nmko such a reference, and the mere filing of plaint does not amount to 
such a refusal, h 0. 498 (at p. 500J. See,, also, S A. 57=6 A.W,N. 331. K 

(2) Suit for damages lor breach of contract— Agreement to refer to arbitration any dispute arising 
under the contract— No proof of refusal to refer. 

Plaintiff sued for damages for broach of a contract. The defence wasthat the suit was unsustain- 
able, ou the ground that there was a stipulation in the contract in question, to refer the 
dispute arising thercundov to arbitration, and that tho plaintiff ought not to have sued in 
r, he face of that stijinlation . There was no ovidoinio to show', either that tho defendant 
proposed to refer to arbitration before tho .suit w'a.‘! brought or that tho pluintiff refused 
to procood to arbitration. Hdd, tliat S, 21 of tbo Specilh! Relief Act can be relied on 
as bar to a suit on a contract, only in case of a refusal by plaintiff to refer the dispute 
to arbitration, and that, in this case, no such refusal on the iiart of the plaintiff having 
boon proved, the defence was unHnstainuhlc. 80 P.R. 1906=70 P.L.R, 1907. L 

(3) Refusal to arbitrate to be before suit. 

A refusal to arbitrate so as to bar a suit mu.st be before the action is brought in order that such 
refusal and tho arbitration c-lansc may constitute a dofonoo to an action ou tho agreement. 
23 0. 936. M 

(4) Revocation ol authority of arbitrators. 

A party to an agreomont to refer a matter in dispute to arbitration lias power to revoke, at 
any time before the award, the authority of the arbitrators appointed by him, and even 
in tho case referred to in tho first exception to S. 28 of tho Contract Act a suit will not 
lie to oufoi'ce an agreement to refer to avbitmtion. But tho above S. 28 does not forbid 
an action for damages for the broach of stteh au agreomont. 1 C, 42 ; ft C. 466 on 
■■ :appoal)., ■ - N'' 

(5) Revocation of agreement to refer. 

Whore a person has agreed with another that all matters in conteoversy between thorn should 
ho referred to arbitration, it is not open to that person to resile from tho agraemanfc 
unless for good and suffioient cause. 17 O.W.N. 361=17 Ind. Cas. 600, O 

(6) Contract to refer to arbitration— No time fixed for award—Revocation inferred from condact ol 
P3rtie.s, 

The plaintiff and the defendant agreed to refer their disputes to arbitration. Tho dofoudant 
attended tho mootings of the arbitrators, but tho plaintiff did not. and gave a notice to the 
arbitrators not to proceed with tho award. The arbitrators dropped further proceeding.s. 
The dofoudant did not attempt to put in force the provisions of the Code of Civil I’rocfi- 
dure to force on the award, and allowed, the limitation to expire. Then the plaintiff sned 
and the defendant resisted, the claim on the strength of S. 21 of tho Specific Belief Act ; 



III.] extsacts—Act I OP 1877 (spscipic belief), 249 
S. 21.] 

2.-“ HAS HEFUSED TO PERFORM IT”— {CowcVjfrfer/). 

IleM (1) tlmt a contract, to refer dispute, s to arbitration implies a contract to do all tiiin.g.i 
necessary to tlie making of a vaMsaward, so far as the parties were concerned ; 

(2) that a contract to refer to arbitration, could bo rescinded by mutual agreement of both 
partie.s or by one of them for a just cause ; 

(;i) tlmt the burden of proving the existence of jnst cause for revocation lay upon tliepaity 
who revoked the contract, 

Per TJieAwdfi, If, after a contract to refer is entered into, nothing- is done for a long lime, 
i.be Court might infer that the parties rescinded it by mutual consent, But this is not a 
neccssaiy inforonce. 

If the contract to refer was never rescinded, it must bo in existence; the mere fact that there 
might 1)6 difficulty in applying the provisions of the Code of Civil Procedure to the case 
does not render the contract non-existent. 

Per Tudhall, one of the parties to a contract to refer refuses to go on -with the arbitration, 
the other party might resort to one of the foUo-wing courses open to him j 

(ft) He might take action within the period of limitation, under the provisions of the la-w as 
contained in the Civil Procedure Code, to enforce a decision by the arbitrators, or 

(61 He might sue for damages for breach of contract. 

If the party entitled to the above I'emedies has resorted to neither of the two courses within the 
period of limitation, the contract can no longer be said to be in existence in the eye of the 
law. 6 Ind Gas. 420. P 

3.-" THE EXISTENCE OF SUCH CONTRACT^SHALL BAR THE SUIT.” 

(1) When Court’s iurisdlctioo ousted. 

Where parties to a suit have agreed to refer the matters in dispute between them to arbitration, 
such an agreement ousts the jurisdiction of the Court where it ha.s been made before suit 
or during the pendency of it and whether it is liled in Court under S. 623 of the Civil 
Procedure Code (1832) or not, 27 A. 53=1 A.L.,T. 30S=A.W.N. (1904) loO. Q 

(2) Existence of ajlreemeiit when no bar to suit. 

•Even whoro the person who made such a contract had refused to perform ii,, if thei’c were 
notliing to show that the other party had not acquiesced in it, the existence of the agree 
meiit would not bar the plaintiff’s suit, 11 B. 109. H 

(3) Application for stay not made— Effect on the section. 

Where at the time the suit is mstituted no application under S, 1!) of the Arbitration Act or 
under S, 18 of the second schedule of the Civil Procedure Code is m ado for stay of suit, 
the, suit i.s not bari-od by the last clause of S. 21 of the Specific Belief Act, 37 P.R. 1912— 
ISO P. W.R. 1912=15 Ind. Oas, '402. S 

(4) Refu.s.'il of arl)itrator to act— Agreement to refer not subsisting. 

Where an agreement was to refer the dispute to tlu-ee named arbitrators without any provision 
for the n,pi)ointmont of other arbitrators and two of them refused to act, there is no 
subsisting figreorneni. capable of being carried into effect, and S, 21 of the Specific 
Belief Act is no bur to a suit m respect of any subject which was referred to arbitration, 
12 M.L.T, 346=:(1012) M.W.N. »67=24M.L.,T, 15. T 
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The Abbiteation Act, 18S9, 53 & 53 Vict., G. 49. 

An A.ct for amsndimi and consolidating the Enactments relating to 
Arbitration, 

Be it enaotsd by the Queen’s Most Uxoslleut Majesty, by and with the advice and 
fionasiat of the Lords Spiritual and Temporal, and Commons, in this present Parliament 
assembled} and by the authority of the same, as follows ; 

References by Consent out of Court. 

1. A submission, unless a contrary intention is expressed 
therein, shall be irrevocable, except by leave of the Court or a 
judge, and shall have the same effect in all raspeots as if it had 
been made an order of Court. 

2. k submission, unless a contrary intention is expressed 
therein, shall be deemed to include the provisions set forth in 
the First Schedule to this Act, so far as they are applicable to 
the reference under the submission. 

3. Where a submission provides that the reference shall be to an official referee, 
Reference to offi- any official referee to whom application is made shall, subject 

oial referee. to any order of the Court or a judge as to transfer or otherwise, 

hear aud determine the matters agreed to be referred. 

4, If any party to a submission, or any person claiming through or under him, 

commences any legal proceedings in any Court against any 
Power to stay pro- other party to the submission, or any person claiming through 
oeedmgs where there 5 . , , , , 

is a submission. orundfrhsm, m respect of any marter agreed tube referred, 

any party to such legal proceedings may at any time after 
appearance, and before delivering any pleadings or taking any other steps in the 
proceedings, apply to that Court to stay, the proceedings, and that Court or a judge 
thereof if satisfied that there is no sufficient reason why the matter should not be refer- 
red in accordance with the submission, and that the applicant was, at the time when 
the proceedings were commenced, and still remains, ready and willing to do all things 
ueoepsacy to the proper oonduot of the -arbitration, may make an order staying the 
proceedings. - 

Power for ■ the 
Court in certain 

oases to appoint an S. In any of the following cases 

arbitrator, umpire, 
or third arbitrator. 

la) Where a Rubraisaion provides that the reference shall be to a single arbitrator, 
and all the pactie.R do not after differences have arisen concur in the appointment of 
an arbitrator : - ^ 

(6) If an appointed arbitrator refuses to act, or is incapable of acting, or dies, and 
the submission does not show that it was intended that the vacancy should not be 
supplied, and the parties do not supply the vacancy : 

(c) Where the parties or two arbitrators are . at liberty to appoint an umpire or 
third arbitrator and do not appoint him ; . 


Submission to be 
irrevocable, and to 
have effect as an 
order of Court. 


Provisions impli- 
ed in submission. 
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(d) Whore an appointed umpire or third arbitrator refuses to act, or is incapable 
of acting, or dies, and the submission does not show that it was .intended that the 
vacancy should not be supplied, and the parties or arbitrators do not supply the 
vacancy ; = 

any party may serve the other parties or the arbitrators, as the case may bo, with 
a written notice to appoint an arbitrator, umpire, or third .arbitrator. 

If the appointment is not made within seven clear days after the service of the 
notice, the Court of a Judge may, on application by the party who gave the notice, 
appoint an arbitrator, umpire, or third arbitrator, vsrho shall have the like powers to act 
in the reference and make an award as if he had been appointed by consent of all parties, 

Power for parties Where a submission provides that the reference shall be 

in certain cases to to two arbitrators, one to be appointed by each party, than , 
supply vaoanoy. unless the submission expresses a contrary intention- 

la) If either of the appointed arbitrators tofusos to act, or is incapable of acting , 
or dies, the party who appointed him may appoint a new arbitrator in his place : 

(&} If, on such a referenoe, one party fails to appoint an arbitrator, either origin* 
ally or by way of substitution as aforesaid, for seven clear days after the other party, 
having appointed his arbitrator, has served the party making default with notice to 
make the appointment, the patty who has appointed an arbitrator may appoint that 
arbitrator to act as sole arbitrator in the reference, and his award shall be binding on 
both parties as if he had been appointed by consent : 

Provided that the Court or a judge may set aside any appointment made in pursu- 
ance of this section. 


tor. 


of arbitra* 


7. The arbitrators or umpire acting under a submission 
shall, unless the submission expresses a contrary intention^ have 
power- 

la) to administer oaths to or take the affirmations of the patties and witnesses 
appearing: and 

(6) to state an award as to the whole or part thereof in the form of a epeoial case 
for the opinion of the Oourt ; and 

(c) to correct in an award any clerical mistake or error arising from any accidental 
slip or omission, 

8, Any party to a submission may sue out a writ of subpoena ad testificandum^ or 
Witnesses may bo » ’writ of subpenna duces tecum, but no person shall be 
summoned by sub- compelled under any such writ to produce any document which 

. ‘ he could not be compelled to produce on the trial of an aotion. 

Power to enlarge making an award may from time to time 

time for making be enlarged by order of the Court or a judge, whether the time 
award. for making the award has expired or not. 

10. (1) In all cases of reference to arbitration the Court or a judge may from time 
Power to remit remit the matters referred, or any part of them, to the 

award. reconsideration of the arbitrators or umpire. 

(2) Whore an award is remitted, the arbitrators or umpire shall, unless the order 
otherwise difceets, make their award within three months after the date of the ordor. 

Power to set aside 11. (1) Where an arbitrator or umpire has misconduotod 

himself, the Oourt may remove him. 

(2) Where an arbitrator or umpire has misconducted himself, or an arbitration 
or award has been improperly procured, the Court may set the award aside. 
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12, An award on a submission may, by leave oi the Court 
Enforoing award. or a judge, be enforced in the same manner as a judgment or 
order to the same effect, 


B6t6rence& under Order of Court. 

(1) Subject to Rules of Court and to .any tight to have particular eases tried 
by a jury, the Court or a judge may refer any question arising 
in any causa or matter (other than a oriminal proceeding 
by the Crown) for inquiry or report to any ofEoial or speoial 


Reference for rC' 
port, 


(2) The report of an official or special referee may be adopted wholly os partially 
by the Court or a judge, and if so adopted may be enforced as a judgment in order to 
the same effect. 

Power to refer in 15. In any cause or matter (other than a criminal proceed* 

certain oases. ing by the Crown), — 

(a) If all the parties interested who ace not under disability consent : or, 

(h) If the cause or matter requires any prolonged examination of documents or 
any soientiffo or local investigation whioh cannot in the opinion of the Court or a judge 
conveniently be made before a jury or conducted by the Court through its other 
ordinary officers : or, 

(c) It the question in dispute consists wholly or in part of matter of account ; 
the Court or a judge may at any time order the whole cause or matter, or any question 
or issue of fact arising therein, to be tried before a special referee or arbitrator 
respectively agreed on by the parties, or before an official referee or officer of the Court. 

18, (1) In all oases of reference to an official or speoial referee or arbitrator under 
an order of the Court or a judge in any cause or matter, the 
Powers and remu- offioial or speoial referee or arbitrator shall be deemed to be an 

and*at°bitrators officer of the Court, and shall have such authority, and shall 

conduct the reference in such manner, as may be prescribed by 
Rules of Court, and subject thereto as the Court or a judge may direct. 

(2) The report or award of any offioial or speoial referee or arbitrator on any such 
reference shall, unless set aside by the Court or a judge, be equivalent to the verdict of 
a jury. 

(3) The remuneration to be paid to any speoial referee or arbitrator to whom any 
matter is referred under order of the Court or a judge shall be determined by the Court 
or a judge. 

16, The Court or a judge shall, as to references under 
order of the Court or a judge, have all the powers which are 
by this Act conferred on the Court or a judge as to raferances by 
consent out of Court. 


Court to have 
powers as in refes- 
enoas by consent. 


Court of Appeal to 
have powers of Court, 


17. Her Majesty 's Court cf Appeal shall have ail the powers 
conferred by this Aot on the Court or a judge thereof under the 
provisions relating to references under order of the Court. 


Power to compel 
attendance of wit- 
ness in any part of 
the United Kingdom 
and to order habeas 
corpus to issue, 


General. 

18. (1) The Court or a judge may order that a writ of 
subpoena ad! testificandum or of subcepna duces tecum, shall 
issue to oompel the attendanoe before an official or special 
referee, or before any arbitrator or umpire, of a witness wherever 
he may be within the United Kingdom. 
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(2) The Ooart or a judge maj bIso order fehafi a writ of habeas • corpus ad testifl- 
emtdum shall iesao to bi’iug up a prisoueE ioE esammafeion before an official or Bgecial 

referee, or before any arbitetor or umpire. 


19. Any refares, arbitrator, or umpire may at any stage of tho proeecdingr: nnder 


S'atamer.E of ease 
fijsndiao arbitiraliioo. 


Exercise of powers 
by masters and other 
officers. 


Penalty for per- 

i«Ky. 


a reference, and shall, if so directed by the Court or a judge, 
state in the form of a special case for the opinidu of the Court 
any question of la Vi? arising in the course of the refarenoe. ; 

20. Any order made under this Act may isa made bn such 
terms as to coats, or otherwise, as the authority making the order 
thiuka just. 

21. Provision msiy from time to time be made by Rules of ■ 

Court for conferring on any master, or other officer of the 
Supreme Court all or any of the jurisdiction conferred by this 
Act on the Court or a judge. * 

Any person who wilfully, and corruptly gives false evidence before any referee,' 
arbitrator, or umpire shall be guilty of perjury, as if the evid- 
ence had been given In open Court and may be dealt with, 
prosecuted and punished accordingly, 

2S. This Act shall, except as in this Act expressly mentioned, apply to any 
arbitration to which Her Majesty the Queen eitber in right of 
Crown to he tjjg Crown, or of tho Duchy of Lauoasfeec or otherwise, or the 

' Duke of Cornwall is a parsy, but nothirig in this . Act shall 

empower the Court or a judge to order any proceedings to which Hon Majesty or the 
Duke of Cornwall is a party, or any question or issue in any such prccoodinga, to be 
tried before any referee, arbitrator, oroffioor without the consent of H r Majesty or the 
Duka of Cornwall, as the case mvy be, or shall aSoot tho law as to costa payable by tho 
Grown. . 

23(. This Act shall apply to every arbitration under any Act passed before or after 
the commoncoment of this Aot as if the arbitration were pur- 
Application of Act guaut tg a submission, except in so far ai; this Aot is inoomdst- 
to rateteuces uuciet . ■ , , . , , . . . 

statutory powers. regulating tho arbitration or with any rules 

cr procedure authorised or recognised by i.hrit Act, 

23. This Act shall not affi’ot any arbitration pending at the commoncoment of 
this Aot, but shall apply to any arbitration commenced aiiot; 
the oommeucomenfc of this Act, under any agreement or order 
made before the ocmmenccmenfc of this Act. 
i6, {1} The enactments described in the Second Bchedulo to this Act are hereby 
repealed to the extent therein mentioned, but this repeal shall 
nob affnot anything done or suSared, or any right acquired or 
duty imposed or liability incurred, before the eommencemenfe of 
this Aot, or the institution or proseoution to its termination of any legal prooaoding or 
other remedy for ascertaining or enforcing any such liability. 

(2) Any anaolmaut or inafcrumant referring to any enactment repealed by this 
’ Act shall be construed as referring to this Aot. 

27. In this Act, unless the contrary intention appears,-™ 

, “ Submission ” means a written agreement to, submit present or future difier- 
enoss to arbitration, whether an ' arbitrator is named therein 
or not. 


Saving for pond- 
ing arbitrations. 


De&nitions, 
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“ Coast” aiieftns Hei- Majesty’s HigU Court oE ^Taslioe. 

“ Judge- ” meaus a Judge of Her Majesty’s High Court cf Justice. 

Buies of Courf. ” means the RuIse of the Supremo Couet raada by the grope 
authority under the Juilieaturo Acts* 

Extant. ‘t?8, This Act sball not extend to Seotiand or Ireland. 


Commoncemeat. 


29, This Act shell eommenee and come into operation oa 
the first day of January one thousand eight hundred and ninety. 


Short title. 30. This Act mtiy be cited as the Arbitration Act, 1889. 


SCHEDULES. „ J 

THE FIRST SCHEDULE. 

Provisions to be implied in Submissions. . i 

(a) l£ no other mode of reference is provided, tho reference shall be to a single i 

arbitrator. ■ j 

, (b) If the refereu'oe is to two arbitrators, the two arbitrators may appoint an I 

umpire at any time within the period during which they have power to make an award. i 

(c) The arbitrators shall make their award in writing within three months after | 

entering on the refatence, or after having been called on to aot by notice in writing ^ 

from any party to the submission, or on dr before any later day to which the arbifera* j 

tots, by any writing signed by them, may from time to time enlarge the time for I 

making the award. ■ . ' I 

{d) If the arbitrators have allowed thoir time or extended time to expire without \ 

making an award, or have dsUvered to any party to the submission, or to the umpire a ; 

notice in writing, stating that they cannot agree, the umpire, may forthwith enter on c 

the reference in lieu of the arbitrators. | 

■■..'..■.■I 

(e) The umpire shall make his award within one mouth after the original or 
extended time appointed for making the award of the arbituatorfi has expired, or on or 
before any later day to which the umpire by any writing signed by him may from time 

to time snlargo the time for making his award. ^ — p 

(f) The parties to the reference, and all persyus claiming through them respect- ; 

ivoly, shall, subject to any legal objection Bubmit to be examined by fhe arbitratorg or 

unapira, on oath or affirmation, in relation to the mattora in dispute, and shall, subject 

at! aforesaid, produce before the arbitrators or umpire, all books, doodg, papers,' aocouute, : 

writing, and documsnta within their possession or pov/er raepeetively which may be 

required or called for, and do all other things which during tho gtooeedinge on the 

reference the arbitrators or umpire may require. u i 

( 3 ) The witnesEGS on the rsferenoe shall, if the arbitrators or umpire think fit, be 
©xaminsd ots oath or affirmation. I 


[h) The award to be mride by the arbitrators or umpire shall be final and binding 
on tho parties and the personn claiming under them respectively. 

' S' 

(i) The coats of the roSarenoo and award shall be in the discretion of the arbitrators 
or umpire, who may direct to and by whom arid in what manner those costs or any 
part thereof shall bo paid, and may tax or settle the amount of costs to be so paid, or 
any part thereof, and may award costa to be paid as between solicitor and oUenfe. 
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THE SECOND SCHEDULE. 
Enactments Repealed. 


Beysioii and Obnplior. j Title or Short Title. Extent of Repeal. 


9 WiiL 3, 0 . 15 ... An Act for determining differ- The whole Aot. 

ences by arbitration. 

3 & 4 Will. 4, e. 49 ... An Act for the further amend- Seotions thirty-nine to forty- 
merit of the law and the one, both inolusive. 
better advancement of justioe. 

17 & 18 Viet,, 0 . 125... The Common Law Procedure Sections three to seventeen, both 
Act, 1854. inolusive. 

36 & 37 Viofc.,Q. 66 ... The Supreme Court of Jndioa- Seotions fifty-sis, from “ Subject 
ture Aot, 1873, to any Rules of Court” down 

' to “ as a judgment by the 

Court,” both inolusive, and 
the word “ special referees or 
Sections fifty-seven to fifty- 
nine, both inolusive. 

47 & 48 Viet,, 0 , 61... The Supreme Court of Judica- Seotions nine to eleven', both 
ture Aot, 1884, inolusive. 







STATUTE LAW KELATING- TO ARBITRATION 
IN BRITISH INDIA. 


INDEX. 

Note 1, — The thick liguras at the end of each line refer to the pagoG of tiiia volume and 
the alphabets in italics preceding the thick figure;-; refer to the cases having 
corresponding thick letters against them in those pages. 

2. — S in Brevier Roman denotes the section, 

K ^ f 

Absence, Arbitrator not to receive evidence in the, of a patty. N, 160. 

Examination of witness in the, of some of the arbitrators. W, iS8. 

— of one arbitrator at formal meeting. G—I, 30. ® 

— of one arbitrator at hearing, effect of. J, 30; 2', ISS. 

Proceedings conducted in the, of a patty. 138. 

Acceptance, of office by arbitrator. F, 128. 

Accounts, Parties to referanoe should produce all, Called for before arbitrators. Sch. I, 
r. 6, 9S. 

Acquiescence, Agreement to refer to one arbitrator —Name of another also inserted in 
the document. D, 92. 

Reference voidable. S, 71. 

Action, on award. 0, P, 88. 

Act VlII of 1S59, Reference under— Act XX of 1863. ■ 8. 17, 2S2. 

Act I of 1877, S. 21 — Amendment. S. 21, 91. 

Act IX of 1899, Application. S. 2, 2 ; S. 3, 3, 

—binding on the Crown. 8. 22, 91. • 

Commencement. 8. 1, 2. 

Extent. ,8. 1, 2. 

Not applicable to parol submission. F, 6. 

Short title. 8.1,2. 

Source. 0, 2. 

Special provision as to application of Act to Rangoon, B. 23, 91, 

Fo/ Z90S, Sch. II~Analysis. J—0, 113-113. 

Sch. II— Applicability. P—8, IIS. 

Sch. II, cl. 18, effect of, on 8. 19 of Act IX of 1899. U, 82. 

Adjournment, Acceptance of award by parties— Adjoatniug case for objections. X, 181, 
Acywsfmenf, Award on oral submission not an. #, 6. 

Uncertified, of a decree. Aofe IX of 1872, S, 28, 2iS, 

Adjustment of suit, Agreement to refer to arbitration, whether amounts to. U, V, 123, 
123. 

Admse, Court if can, arbitrators. J, ISS. 

AJfirmation, Parties to reference to submit to be examined on. Sch. I, r. 6, 93. 

Agent, Functions of a conciliator— Appearance by agent. Act XVII of 1879, S. 39, 230. 
Roferonce by unauthorised, Ratifioatxon by principal, M, ISli. 


II 


INDEX, 

Agrmnenti alkriiig ojieratijou of limitation. Aot IX of 1872, 8. 28, 2M. 

— iimouut'iag to a bond and not a submission to arbitration. L, 8, 

Any, arrived at to be reduced to writing, Aot XVII of 1879, S. 43, 2S3. 
Agpiioation to file in Court, to refer to arbitration. 177. 

““oomprombing amount of deoree, Aot XVII of 1879, S. 44, 2E2. 

Effect of, to refer on pending suit, fP, 125, 

General, to refer future differences. Aot I of 1877, S, 21, 257. 

— in restraint of legal proceedings void. Aot IX of 1872, 8. 28, 248. 

—need not be on a single paper, Al, B, 6, 7. 

~”aot to appeal against decision of arbitrator. 22,183. 

— not to dispute award— Effeot.- J-1, 143 ; 0, ISS. 

"—not to qae.stion validity of award. Aot IX of 1872, S, 28, 84S. 

— not to raise obarge of fraud. 4, 86. 

Power of Court to set aside award cannot be taken away by, of the parties. 
Q-1, 64, 63. 

Revocation of, to refer, J—M, 123, 

—•to accept arbitrator’s decision as final. Aot IX of 1872, S, 28, 244, 

—to be bound by oath, C, 12S. 

—to exclude oectaiu evidence in arbitration — Arbitrator admitting and deoiding 
case on that evidence. F, 161. 

* —to oust jurisdiction of Courts. B, 0, 79, 80. 

—to refer not in writing, effect of. JV, 126. 

—to refer to .arbitration on collateral oovauant, Aot IX of 1872, 8, 28, 246, 
—to refer to foreign tribunal. B, 86. 

Agrmmnt to refer, Agreement may be set aside on ground of mistake. 0% 181. 
Agreement must name arbitrators. F, 180. 

Appeal does not lie from order disallowing objection. Q, 181. 

Appeallies from anorder refusing to file. P, 181. 

Ooxirt to inquire into factum of reference. J, 180, 

Effeot of, on pending suit. T, 124. 

Failure to file agreement — Effeot, H, 180. 

Matter not oogniaable by Civil Court— Agreement not to be aooepted in part. 
E, 179, 180. 

—not made a rule of Court, 1,183. 

' Objections to jurisdiction and vagueness of. 8, 191. 

Objeotion to validity of proceedings taken first in High Court. 8, 181. 

Order of reference on. 177. 

Power of Court to file. L, 180, 

Proof of objections against filing the. B, 181, 

Revocation of. J— M, 123 ; Act I of 1877, S. 21, 248. 

—stay of suit where there is an agreement to refer. R, 18, 182. 

—suit filed notwithstanding. B, 182. 

—to arbitration, nature of. Act IX of 1872, S. 28, 245. 

—to arbitration, whether amounts to adjustment of suit. IS, Y, 124, 129. 

—to be in writing. 0,179. 

When legal representative may enforce contract to refer. O, 180. 

Writing neoessity for. A, 186. 

Agriculturkt, History of transactions with agriculturist-debtors to be investigated. 
Aot XVII of 1879, S. 12, 228. 

Alienaiion, Oonveyanee in pursuance of an award is not an. A, 198, 

All matters in difference, meaning. I, 14, 

.'V — of award faofore publication, JN", 43, 

—of award by arbitrator. S, 40. 
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.4 Zte’fljioWi of award by stranger. U, iQ, 

— ot award by umpire. T, 

Reversal or alteration of award. Act XXXH of 1855, S. 7, el. 2^0. 

Alternative aioard, Finality. X — A, 72, 73. 

One alternative uncertain or impossible. B, 73. 

Amend, Power of Court to, and correct award for obvious error. S, 

Power of Court to, or remit private award. V, 188. 

Refusal to, award remitted on ground of illegality, fP, 161, 
jlmetidmeni, Compromise amending award — Tima for objection. F, 18,1. * 

See AGREEMENT TO REFER. 

■—against an order to record an award. (?, 113. 

—against order overruling objections to award. X, 156. 

— against order rejecting application for reference. G, 112. 

Agreement not to. Act IX of 1872, S. 28, 244, 

Agreement not to, against decision of arbitrator. iS5. 

Agreement not to, whether binding. J, 168. 

Appointment ot arbitrators not legal, M, 173. 

Arbitration not superseded. K, 143. 

Arbitration to divide family property— Award of extra amount for marriage 
expenses. F, 112, 113. 

Award as to amount of oomoansation. Bom. Act III of 1901, S. 160, 237, 

Award defective— Joint application for reference by Court to new arbitrators— 
Appeal against award. D, 204. 

Award itself should be legal to make the decree final. Z, 171. 

Award not valid in law. W, 170. 

Bar of, submission to second panohayat, Ben. Reg. IX of 1333, S. 8, 214. 

Case stated pending arbitration— Award ^rong in law— Power of Court of. 
R, 40. 

Costs not allowed by award— Appeal against decree in so far as it includea costs. 
N, 173, 

Court appointed as arbitrator — Objections to the award can be raised only by way 
of. V, 170. 

Court constituted as arbitrator, ff, 176. 

Decree based upon award made after judicial determination of objections. J, 172. 
Decree based upon illegal reference is appealable. E, 171. 

Decree in accordance with award— Refusal by two out of five arbitrators to sign 
the award, Xf, 170, 

Decree in terms of award — Both parties consenting to, against such decree — 
Efieot. I, 168. 

Decree modified in accordance with award. 8, 170. 

Decree not drawn up specifically in terms of award. 0, 204. 

Decree on award embodying terms of aetllemant coma to by the parties. X;, 189. 
Decree on award in a reference not joined in by all parties. M, 169, 

Decree on award without order of reference. L, 172. 

Decree passed according to revised award. T, 170. 

Decree passed before time allowed for application to set aside the award, if, 172. 
Decree passed in accordance of award, fl, 168. 

Decree passed in aoeotdanoe with private award. S, 203. 

Decree upon award— Appeal, when lias. B, 203. 

Decree upon award made after time. <5,171 

Decree upon award which does not jadicially dispose of objections to its validity*. 

, 1,172. - . ■ ; . 



Dofisrminatijon of guesfcion of. 173. 

Jf’jnality of award and deocee thereon. U, 173. 

-“for not allowing time to file objections. 189. 

—■from au order filing or refusing to file an award. I), ffi, 112. 

—from order of reference, M, 20S. 

—from order on petition So file award. 20if 20S. 

—from order refnsing to file award. J, 205, 

—from orders. F, i7i. 

Irregularities in the procedure of arbitrators. 2\r, 169, 

Judgment in exoess of award. X, 168. 

— lies on wbat grounds. P, 173. 

—not valid in law . If, 170. 

Objection as to time of delivery of award taken in. 4,131. 

—on grounds of misoonduot, A, 156. 

Opinion of Court on special ease submitted. P, (g, 39, 

Order modifying award how far appealable. B, 112. 

Order of Asaistaufe Collector directing award to be filed- L, 20S, 

Order setting aside award, W, 54 ; Z, 66. 

Order setting aside award 'whea appealable. F, 1S5. 

Orders from which, lies. S. 104, 111, 

Order superseding reference. T, 166. 

PlaintiS’s "application to set aside award refused— Judgment given on award on 
defendant’s application. 0,156. 

Plea of limitation not considorad by arbitrator. 0, 169, 

Reference out of Court pending litigation— Piling of award. Q, 208, 206. 
Reference under Code of 1882— Order tofusing to sot aside award made after new 
Code- D, 156. 

Reference under old Code— Decree after new Code. 0,173. 

Refusal of some arbitrators to act - Now arbitrator.s appointed by Court after 
their death— Award by all, P— P, 169« 

Refusal to remit award. P, C, ISl. 

Right to appeal to Privy Council— Effcot of certificate, E, 204. 

Void award, E, 170. 

Appearance, Process for, before arbitrators- Punjab Land Revenue Act (XVII of 
1887), S, 182, 216. , 

Appellate Court, may restore an award set aside on insufficient grounds. Z, 1S6. 

Plea of corruption rejected by first Court, H, 162. 

Power of, refer to arbitration. B, 0, 128. 

Power of, to enquire into question of misconduct. 4, 176. 

Power of, to restore an award set aside by lower Court. 0, 178. 

—sending issue to first Court for evidence— Reference by first Court, D, E, 129. 
Applicatzon, Bee ObAL APPLICATION. 

—by persons not actually before arbitrators to file award, X, 188, 

Distinction between granting and not granting, to file an award. S, 188. 

Form of, to file an award. M, 187. 

—for mutation of names— Reference to arbitration— Suit in Civil Court based on 
title, 8, 115, 

—for reference must be presented to the Court. ,7, 126. 

—for reference not in writing — Ratification by oonduot, P, 126, 127, 

—for reference should be in writing. L, 120, 

—rs award determining extraneous. matters, jB, 188. 

Signature on, for reference, absence of, -3 Si 127- 
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4psEicai'ion— {Goiioluded) . 

“—to file an, award —Limitatioa. I>i 19S, 

— to file award— Award and consent to arbitration disputed — PrcoedurR. X, 194, 
— to file award— Jurisdiotion. E, 2, 

—to file award— Questions for considertaion. 'P-l, 44. 

— to fils award— Suit on award — Difierence. TF, 49?. 

—■to file avTOi-d— Time for filing objections. 1,148. 

—to file in Court agreement to refer to arbitration. 477. 

—to refer not in writing — When not objectionable, O, 428. 

—to set aside award. Q, 155 ; U.P, Act III of 1901, S. SOa,, 219, 

— to set aside award presented after the preaeribed period of iimilatiou, JJ, 4SS, 
Whether an, to file a private award is a suit. Act XVIf of 1879, S. il, 23S. 

— written by all parties interested— Presentation by one— Effect. R, 127. 
Appoint, Power of Court to, arbitrator in certain oa,ges. 8.5,134, 

Appointment, Arbitrator becoming incapable of acting. — of now arbitrator —Objection to 
applioability of section not talron in lower Court, Q, 136. 

— by each party should refer to same subject-matter, fj, 36. 

— by lot assented to by parties. >F, 31. 

Clause providing for arbitrator’s, within sis days— Appointment before six days 
— Efiaot. E, 33. 

Consent of all parties for, not necessary. S-1, 137. 

Court cannot appoint where submission provides for mode of. P, 35, 

Court cannot compel. 0, 35. 

Death of party before, of arbitrator. .0, 29. 

Irregularity or defect in, of arbitrators. M. 18. 

Mode of, prescribed. .7,33. 
r-of arbitrator. S. 2, 127. 

—of new arbitrator. J, ,7,132. 

— of second arbitrator without disoharging first— Award if valid S, 136. 

— of successor to arbitrator, T, 181.' 

—of two arbitrators under authority conferred by submission, F, .36, 

—of umpire conditional on acceptance. 0, 32. 

—of umpire to bo signed by arbitrators together. F, G, 92, 

Particulars of difference need not be mentioned in the. N, 34, 

Power for the Court in certain oases to appoint an arbitrator, umpire or third 
arbitrator. S. 8,28, 

Proof of, of umpire. Q, 68. 

Provision for, of umpire according to certain rules. P, 31. 

Provision for, of umpire ’oefore arbitrators enter upsn rafarenca. if, 34, 

Record should show, of arbitrator. F, 128. 

Refusal of arbitrator to accept nomination, — of new arbitrator by Court, J, 43S. 
Submission containing no provision for, of umpire. JV, 0. 31. 

Umpire’s, when oommncees. 12, 35. 

Waiver of objections to. Y, Z, 32, 

When party cannot apply to appoint arbitrator. R, 136. 

Arbitration, and award by Bengal Chamber of Oommeeoe— Jurasdiotiou. S. 3, S, 

—and valuation— Distinction. F» 16. 

Clausa in a contract empowering reference to. Act IX of 1872, S. 28, 245. 
Oolleotor to encourage. Bon. Eeg. YIX of 1822, B. 34, 21B. 

Grounds for superseding a referencie to. i, 139. 

Infruotuous, not bar to suit. F, 183. : 

—in London between Oaloutfea purchaser and London purchaser. S. 4, 3, 6. 
Interference by Court with an, prooeediag pending under its orders. Jj-l, L-9, 139, 
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Naimrs of the agreement to refer to, Ji, 4. 

Ok fasinrs to make an award, Assistant Saperintendent may supersede the,-™ 
Ben. Aet I of 1887. S. 16, 220. 

Order as to costs of, S. 13, 149. 

Power of Appellate Court to refer to. B, 0. 128. 

Power of Court to deal with the matter referred to arbitration. E-3, 128. 
Procedure adopted in superseding, not prescribed by law—Eevisioa. I, 143. 

Stay of suit where there is an agreement to refer to, S- 18, 182, 

When Collector making settlements considers, heoessary, ha may fix period for 
production of award, Ben. Bag. IX of 1833, S. 6, 2iS, 

Where a judicial inquiry is intended, there is a reference to, IF, 16, 

•—with respect to the subject of a suit. JB, 1. 

ArVtiration clause, contained in bought note, but not in sold note. C, 1. 

—in a contract. 

— in a wagering contract — Award — Validity. 

Lease containing. T, 19. 

Lease containing— Action by lessors claiming rectifioation of lease— Application 
by lessees for stay. P, 89. 

Provision for notice within seven days after dispute. 1,1, B 
Railway contract— General— Question of law, Jt, 8. 

AfHtrator, Acceptance of office. R, 27 ; Y, 128. 

— accepting hospitality of one of the parties. S, 83. 

Active litigation between one party and. 84. 

—adding one to their number. A, 189. 

— a debtor or creditor of a party. F, 83. 

—after time originally fixed if functus officio, 0-2, 142, 

Agreement providing for appointment in a particular manner. I, 48, 

— am-muktear of one of the parties, P. 163. 

Application to Court to aot as, P, 122. 

—appointed without oonsout— Refusal to act. % ~~B, 137, 138. 

Appointment of, S. 2, 127. 

Appointment of successor to, T, 181. 

— a servant of one of the parties- M, N, 84. 

A trade association may bo. T, 27. 

Authority of, expires by summoning umpire. S, 94. 

Authority of, when commences, 0, 93. 

Authority of, when determines, E, 94. 

— authoriKed to ofieot partition neglecting to do 80 . P, 102. 

Award not made within specified time— Subsequently contesting case before, 
under protest. X, 95. 

—becoming incapable of acting— Appointment, of new arbitrator— Objection to 
applicability of section not taken in lower Oourt. Q, 136, 

— becoming interested after appointment. G, 83. 

— being a relative party, W, 187. 

— cannot be appointed by will. L, IS. ' 

—cannot be compelled to make award, 2, J, 98 ; K — M, 138,136. 

—cannot go beyond questions submitted. JS, 0,104. 

Oourt to ascertain willingness of proposed. U, V, 187. 

Dead of submission not executed by'some parties— Authority of, when oommencss. 

P, 93, 94. ^ 

Delegation of powers, B— D, 184. 

Discretion of, to re-open case, B, 97. 
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A.vbiiraior — (Oontiauad). 

Bach, must act personally. C?, 115. , 

Examination of, as a witness. Q — S, 57, S8 ; S, 130. 

—esosecling powers given. E, .194. 

— expressing opinion before entering upon reference. K, li. 

.Failure to follow procedure under the section— Jurisclietioa of Court to appoint. 

I, S3. . . 

.Fluctuating body may be. S, 27. . 

Form of appointment. J, E, 18. 

-^functus officio after 6:gQoutioD of award. S’, 94. 

—having direct pecuniary interest. 0,83. 

— holding property claimed to be exclusive, as joint— Daoision if binds owner, 
2’.2, 72. 

— in employment of one party. X, D, 84. 

—interested. E, 86. 

—may be an interested party. Act IX of 1872, 8. 28, 24S. 

—may be appointed by a person designed by the parties. S. 7, 27. 

— must decide the question, but not direct a settlement. F, 101. 

—need not decide where no formal deoision wanted. P, 43. 

Nomination of. Punjab Land Revenue Aot (XVII of 1887), 8.129,215. 

— not bound to keep or produce any record of proceedings before him. V, 203. 
-obtaining assurance of a party to take up award. D, 73. 

—omitting to give diraotions. 0,101.; 

Partial disagreement among arbitrators, effect of. 17.133. 

Parties must consent to nomination of, by Court. 17, 128. 

Parties not agreeing in nominating. Z, 12S. 

Party himself as. 0, 84. 

Period within which award should be made. Soh. I, r. 3, 92. 

Point for deoision to be stated and brought to the notice of. Q, B, 99, 100. 
Power for parties in certain cases to supply vacancy. S. 9, 35. 

Power for the Court in certain cases to appoint an, umpire or third arbitrator. 
S. 8, 28. 

Power of Court to appoint, in certain cases. S. 5, 134. 

Power of Court to appoint new, X— B, 137, 138. 

Power of, to do ministerial acts. B, 56, 

Power of, to take opinion of Court. F, 37. 

Powers of. S. 10, 36. 

Power to award ejectment, Q, 89. 

Principles regulating conduct of. E, 67. 

Probable bias of. 0, B, 83. 

Quantity of evidence to be heard— Discretion of. 0, 96, 

Refusal of party to appoint an. A, 32. 

Refusal of, to accept nomination— Appointment of new arbitrator by Court. 

J, 435. 

Refusal of, to alter data of arbitration. 1,74. 

Refusal of, to state case or delay award. ,1, 38. 

— removal for misconduct. 8.16, 73. 

—should aot together. F, 145. / * 

— should find facts— Court to determine points of law. M, 39. 

—should not receive private oommunioatioh from a party. Bf, 96. 

Steward of horse- race. 13,17. 

Substitution of, by parties. - Punjab Land Revenue Act (XVII of 1887), S. 130, 

216 . 



ArbiimioT'^iQoaCilxid.Qii). 

■—tiic Vtsiaincd pleadoE oJ a party. N, 18S. 

When Gourt eunaot appoint fcesh. F, 137. 

■—wben justifiad in refusing to receive evidence. £/. 97. 

When party cannot applysto appoint. ,f?, 136. 

-—wilfully misled or deceived. PF, 68. 

Witness called by. against will of either of the parfeioa to the arbitration. E, 7§, 
Written notice not naming. O, 33. 

Jrdiimior and cotmmsioncr, Diferanco between. . Z), 125. 

Assessmani, of land revenue. Eea. Act V of 1897, S. 56, 22S. 

Assipmmit, of contingent right under award pending rofarenco, F, iOS, 107. 
Aifaefemew/,, Oiaim under award. iJ, 207. 

Collector may attach disputed lands, etc, Ben. Reg. VII. of 1822, S. 34, 213. 
Aiiendanca, Day for, may from time to time bo postponed. Act XVII of 1879. B. 40, 
230. 

Power to enlorco, of witnesses in an litbitration. Ben. Act I of 1887, S. 15, 220. 
Aitorneyt Power to refer. 0, F, 121. 

Authority/, Award sat aside—No renewal of. U, 9Si. 

Delegation of, by arbitrators to each other. D, M. 

-~of arbitrator expires by Bummoning umpire. 8, 95. 

—of arbitrator when oonamonoes. O, 93. 

—of arbitrator, when determines. B, 95, 

Aioard, Bee DEPBCTIVE AWARD. 

Bee DEFINITE AWARD. 

See Illegal AWARD. 

Bee INCHOATE AWARD. A/’, 147. 

Sea INCOMPLETE AWARD. 

See INDEFINITE AWARD. 

See PARTIAL AWARD. 

See Provisional award. 

See REMISSION. 

Absent arbitrator signing blank paper on which, is written— .Elioot. JJ, ii. 
Acquiesoenoe in setting aside. S, 166. 

Action on. 0, P, 68. 

— affecting property out of British India. F,lt. 

—against a firm — Question whether a particular person is a partner. U, 44, 
—against a firm without ascertaining its members. F, 44 ; L, 64. 

—against person not oonsoating to arbitration, X, 165. 

Agreement not to dispute— Elleot. <7-1, 143, 

Agreement not to sot aside, for fraud. -X, 66, 

All arbitrators must act together. 1,42. . 

All arbitrators should oonault together upon the. K, 30. 

All arbitra tors together should execute the award. <7,42. 

All disputes not specifically but substantially dealt with by. 2’, 17, IQO. 
Alteration by stranger. D, 40. 

Alteration of a completed and published. Zr, 42. 

Alteration of, before publication. AT, 48. ■ 

Alteration of, by arbitrator, S, 40. 

Alteration of, by umpire. 40, 

Amount of costs to be stated by — Taxation, N, 74. 

Appeal against order overruling objeotione to, X, 166, 

Appellate Court directing, to be filed with liberty to file objections. If, B9. 
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^'jiJflwil—COontiaued) . 

Appellate Court may restore an award set aside on insufficient grounds. Z, iS6. 
Applioation to file— Jurisdiction. 11,2. 

Application to file— Question for consideration. T-1,M. 

Applioation to set aside. Q, 155. 

Applioation to sat aside. U.P. Actlll of 1901, 8. 205, S19. 

V Appointment of second arbitrator without discharging first, if valid. S, i3B, 
Arbitrator authorized to effect partition neglecting to do so. 5,102. 

V i Arbitrator can make only one. W, X, 62, 

Arbitrator cannot be compelled to make, 

Arbitrator declining to reconsider, M, 155. 

Arbitrator functus offlcio after execution of. !?, 91. 

Arbitrator giving no notice of his intention to enter upon the reference or of the 
' ' time or place of his doing so. Q, 64. 

Arbitrator holding property claimed to be exclusive, as joint— Decision if binds 
owner. T-2, 72. * 

Arbitrator must deoide the question, but not direct a settlement, J?, 101. 
Arbitrator not bound to give reasons for his decision. O, 43. 

Arbitrator unexpectedly making— Misleading of party. X, F, 58, 59. 

1 Arbitrator wilfully misled or deceived. W, 58. 

I — as to construction of a contract. IF, 103. 

jj — as to validity of a patent — Subsequent infringement— Estoppel. 17,7,103. 

f A valid, concludes parties as to matter referred. J, 183. 

Bar to appeal and suit in Civil Court. U.P. Act III of 1901, S. 207, 219. 

—bar to suit. X, 198. 

—based partly on private enquiry. If, 56, 

—becoming void— Power of Court to supersede arbitration. Soh. II, r. 15,154. 
— before appointing a third arbitrator. JS, 29. 

— being against written statement. M, 157 
— binds only parties. M, N, lOS. 

— by persons not addressed to in order of reference. S, 165, ■ 

—by two without consulting the third. J-I, 30. 

—by umpire without consulting the arbitrators and differing from them. E, 134- 
—by unwilling arbitrators. A, 165. 

I —by whom to be filed and how to operate. T l,72. 

Case stated pending arbitration— , wrong in law— Power of Court of Appeal, 
5, 40. 

I Completion of, what constitutes. W, 41.'. 

Conclusive effect of, in evidence. D, 104. 

Conditional. U, 12, 

„ Construction of. M, 149 ; P, 191. 

Court can’t extend time after delivery of. OS, 142. 
i Court cannot interfere with, on the ground that it is not correct. L, 157, 

i Court not to deoide in excess of. B, 153. 

,1 Courts not to review, upon merits. 27,0,102. 

Date for making, should not be left to the discretion of arbitrator. 8, 130. 
Decision according to. U.P, Act III of 1901, S. 206, 219, 

Decision according to oath is no. S, 144. 

Decision of arbitrator when ban be questioned by Court, B, 65, 

Decision reserved or delegated. H, 60. 

Decision should be clear. U, IS, 

] Decision with the help of third party. G. JST, 42. 

— declared void— Suit to enforoe auoh award. P, 166, 

a 
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—ile-jiasiug ahareg— Es6outioa, Q, 

Daeree on, embodying fcerms of sefctlement come io by the parties, Jj, 169, 
Decree passed without enquiring into objactiong to— Ramand. K, 152, 

Delay in enfoEoiog specific performance of. Ii, 68. 

Delivery of. F, 14'?. 

Devolution of property, if alterable by. 0.149, 

—dictated and signed by parties— Regiakation— Signing parties whether allowed 
to pick holes in award. S, 138. 

— directing execution of mutual and general releases. Q, 101. 

—directing partition effects severance of joint interests. Ns 71. 

— directing realiziation of amount by sale of property — Power of Court to pass 
personal decree. 0, 168, 

Directions in, not precise. 0, 61. 

Discovery of new material matter, D, 63. 

Discretion of Court to remit. 0, 18. • 

— does not bind strangers. JV, 184. 

Duty of Court to enter into the merits of the. Q, 193. 

Effect of an, to transfer property. Z, 197. 

Effect of. Punjab Land Revenue Act (XYII of 1887), B. 134. 217. 

Effeot of order setting aside. St 133- 
Effect of valid. Z, 197. 

— enforceable as a judgment. K, 70. 

Enforcement of private. B, 21 ; 190. 

—erroneous on point of law. N-1, 64. 

Essentials to deprive an, of its effects. L, 108. 

Evidence of arbitrator to explain. 2’— 7, 38. 

Evidence to dispute facts found by. 11,69. 

Exclusion of one arbitrator by fraud. L, 80. ' 

Executing, separately, /f, 60. 

JB® Whether can be set aside. P, 84. 

Extension of time for making. S. 8, 140. 

—extinguishes claims ambtaoad in the aubmission. F, 103. 

—failing to decide a point as being one of no substantial merits. D, 101. 

Failure to keep notos of proceedings not objected to till after, F, 68. 

False reoital in. B, G, 62 ; xY, F, 76. 

Filing, in matter referred to arbitration without intervention of Court. 8. 20 (1), 

IBS. 

Finding in, not based on any evidence. 7,133. 

—form, P, 73 ; 110. 

Formal defect in. Q, 187. 

—given after a very long time and after notice to revoke submission. K, 63. , 

—granting costs for filing the same. 

G-rounds for setting aside, 183. 

—has no force between strangers. 0—2*, 108, 106. 

• — in a referanoa not joined in by all parties— Validity, M-^T^ 117, 118. 
—inconsistent and repugnant. 7, 62, 

.—in excess of authority. TF, 164, 

—in excess of jurisdiotion of the Ooucfc in which the suit is pending. F, 67, 

— in excess of the claim. l-J, 59, 

Irregularity by Court. E, 166, 

Judgment in excess of. K, 168. , 

Judgmenb should be in accordance with. B, 187, 
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Judgmenii to be acoording to. J68, 167, 

J adioial notice of invalidity of. L, 102, 

Jurisdiction of Karachi Courts to appoint arbitrator or file. F~E, 2, S, 

Lay arbitrators leaving question of law to legal arbitrator. M, 30, 

Legality of, without order of reference. JB, 129. 

—made after expiry of time. D, F, 59, 

—made after receipt of notice of revocation. 1,193. 

—made after time fixed— Validity. F, 131, 

—made against firm, whether bad. L, 63. 

—made in time but filed after the time fixed. X-J, 141, 

Making and not delivery of, within time is essential, Z, 151. 

Meaning. JE, 177. 

Misconduct of arbitrator does not render the, a nullity. J', 163. 

Mistake of law— Inequality of benefit. 0, 64. 

Mistakes that do not vitiate the. F, 76. 

' Mode of enforcement of. N, 187. 

. — must be a final decision of all matters submitted. S, J, 98, 99. 

—must be definite. K l, 60. 

Nature of document forming. Q, E, 144 ; I, 154. 

—necessary to give Court iurisdiobion, F, 187. 

Necessity for enforcement of, 193. 

— need not specify matters in difieranoe. V, W, 75. 

Neglect of arbitrators to submit— Pov^er of Court. F, 142. 

Non-submission of, within time fixed by Court. J5-2, 138, 

— not according to the law agreed to by parties. A, 192. 

— not an agreement but a judgment. F, 194. 

~£-not complying with order of reference. F, 164, 

—not complying with order of remission. 0, 163. 

—not conclusive on a matter not actually referred. F, A, 104. 

—not deciding all matters referred. F, 99 ; E, 193. 

— not filed in Court— Deed of conveyance not executed— Title to property. 
F, 197. 

— not filed in Court— Title of persons under award to property, F, 69. 

— not filed in Court— Whether it can be pleaded in subsequent suit. Z, 69. 
—not finally determining matter referred for arbitration. M, 1S2. 

—not made within specified time— Subsequently contesting case before arbitra- 
tor under protest. Z, 93. 

— not ^jriwxct /ncie illegal. S, 164. 

— not referring to abandoned claim. J3, 192 

—not signed by all arbitrators at the same time. Z, 42 ; F, F, 145. 

— not signed by minority. Q-2, 43. 

—not signed by patties— Validity. B, 145, 

Objection that, is unreasonable. Z, 102. 

Objection to. E, 191. 

Objections to irregularities in the, when to be made. U, 63. 

^ —of arbitrators and presentation thereof. Punjab Land Revenue Act (XVII of 
1887), S. 133, 218. ' 

— of some arbitrators tendered as the award of all arbitrators, U, iS3. 

—of sum as balance due on banking aoopuat. S, 101. 

Omission to decide all matters in difierenoe. Z, 39. 

—on a balance of account— Interest on sum awarded, 1,70. 

One arbitrator adopting the opinion of another. Z, 42, 
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One srblti'afcoE not Joining in deoision, Z>, 165, 

One. in respeot of disputes pertaining to several oontraote. J, E, lOS, 

One of several arbitrators excluded from meetings by others. A, S3. 

— on matters not referred to arbitration. jS, 192, 

—■on matters outside the arbitration proceedings. M, 177. 

—on matters partly within and partly without submission, L, 193. 

—oh reference in Criminal proceedings. T, 194. 

Order rejecting objections to an, without adequate enquiry. L, 152. 

Order setting aside “Appeal. 2,66, 

Order suparsoding award cannot be passed after completion of. 77,113. 

Parties bound only by unanimous. T — V, 133. 

Parties to reference if oan object to the legality of the. D, 153. 

Party entitled to object to the. y, 63, 

—passed before time allowed for application to set it aside. Y, 167. 

Period within which, should be made. Sch. I, r, 3, 92. 

Perjury of witness, j?, 59. 

Person not a party to, whether can take benefit under it. Xy 119. 

Petition to file, signed by one arbitrator. T, M. 

Portion of, dealing with matters beyond the jurisdiction of Civil Court. 166, 
Portion of, in excess of submission. E-1, 59, 60. 

Power of arbitrator to re^oonsider, after it is made. J, 151. 

Power of Court to alter. Q, 102. 

Power of Court to decree specific performance of. J, J, 67. 

Power of Court to enlarge time after. A — D, 44, 45. 

Power of Court to interfere with, P, 102. 

Power of Court to sat aside. Beng. Keg. V£I of 1832, S- 83, 212. 

Power of Court to set aside, cannot be taken away by agreement of the parties. 
Q-7, 64, 85. 

Power to enlarge the time for making the. S. 12, 44 ; Sch. I, r. 3, 32. 

Power to make two awards — Finality of awards, A, 62. 

Power to make several awards. L, 93. 

Power to modify or correct. S. 12, 148. 

Power to remit, S. 13, 48. 

Power to set aside. S. 14, 93, 

—Prepared by legal adviser. K, 93, 

Presumptions in favour of. 7,101,102. 

Preventing differences arising. X, 16. 

Proceedings to file— Procedure. 71,66. 

— prooured during pendency of suit— Subsequent judgment of the Court in tho 
suit— Effect. J, 77, 

Proof of. 7i, 68. 

Proof of lost, P, 187, 

Proof of objections to filing of. F, 153. 

—providing compensation for seduction of girl. U, 194. 

Publication of, M, 42, 43 ; M, 102, 

Question of law raised by letter written after. L, 88, 89. 

Recommendation by arbitrator is no, <3^,187, 

Reference to effect partition— Order for sale, validity of, U, 181, 

Reference to three arbitrators, by two, F, 2, 41. 

Referring back an, to state a case for the opinion of Court, Gr, S8. 

Refusal by one arbitrator to act, by remaining arbitrators. 0, D, 438, 

Refusal of arbitrator to state case or delay, J, 38, 
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—telaiing to psopai’ty outside Court’s jarisdiption. C’, 192, 

Eamissioa of. T-f', 187. 

Remission of, when can be made, D, iS. 

— reserving or delegating judicial authority, J, K, 99 . 

Result of filing. F, 69. 

Second, bow to be framed, J, 82. 

— secured in proceedings under S. 17» declared void— Suit to enforce award. 
F, 181. 

Separate awards when valid, i>, 62. 

Separate certificates may form one. F, 62. 

Separation of valid and invalid portions of. TF, 65, 66. 

— set aside—No renewal of authority. U, 9i. 

Setting aside a void — , 0, 89, 

—should be capable of being made certain. P—U, 61, 62. 

— should be final and binding on the parties. Sob. I, r. 8, 98. 

— should separate umpire’s charges from arbitration charges- (?, 108. 

— should specifically find all issues. F, IF, 100. 

Signature of parties to. A, 

— silent as to costs, X, 150. 

Slips in. Z, 153. 

Bpeoifio performance of, not consistent with submission— Enforcement of part 
of award. E, 68. 

—sought to be filed rejected as made out of time and inoperative— Order, if 
legal. Z, 93. 

Statements obtained as bearing on charge of corruption, if admissible to ques- 
tion, on merits. 8-S, 38. 

Stay of execution of, pending decision of a suit between the same parties, L, 7i, 
Stranger cannot claim benefit under the, O, 18S, 

Submission by contract— Parties refusing to do anything. iS, '68, 

Submission to the arbitration of the Chamber of Oommeroe— Setting aside. 

r, 66. 

Subsequent suit in Civil Court, maintainability of— Ses judicata, F, 168, 

Suit for costs of, H, 70. 

Suit lies to enforce. 0, 196. 

Suit to recover property discovered after. D, 147. 

— that all suits and actions should cease. JB, 101, 

Third arbitrator not appointed — Waiver of objection. C, 41. 

Time for application to set aside. T, 185. 

Time for filing. N, liS. 

— to be filed at the instance of arbitrator. S, 43. 

—to be given effect to without minute inquiry by Court. Q, 202. 

—to be made within time fixed. X, 131. 

— to be pleaded as discharge of right to sue, Z, 69. 

—to be signed and filed. S. 11, 40. ‘ 

— to be signed and filed. Sob, II, r. 10, 144, 

— to fix amount of costs. JB, 108. 

— to release all actions exoept certain bonds, il, 100. 

— touching the interest of strangers, F, 184. 

Two awards each deciding part of the matters referred. Q, BQt 
Two out of three arbitrators holding, without notice to third. Z, 35. 

Umpire asking promoters to take up, and pay fees. M, 64. 

Uncertain, may be set aside. U, 60. 
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Uncertainty as to amount, 61, ’ 

Uacertaiaty as to persons'. JV, 61. 

Unsxpectea case set up by opponent. J, 63. 

— upon a juagment— Efieot.' ff, 103. 

—upon a money claim— Oiaim for damages. S, 103. 

Validity of, opposed to Hindu Law. N, 149. 

Valuation arrived at by valuers is no, H, 187. 

Waiver of objections to making, after specified time. T, 93. 

Wbat are costs of. Z, 107. 

What is an. 0, 190. 

— when oan be reconsidered. Sob. II, r. 15, 133, 

When Oolleotor making settlements considers arbitration necessary, be may fix 
period for production of. Bang. Reg. IX of 1833, S. 6, 814. 

— when filed to be enforceable as a decree. S. 15, 6B. 

—whan not valid. E, 163. 

Where, or matter referred to arbitration may be remitted. S. 14, ISO. 

— whether a bar to an action on the original demand. L, 196. 

Whether parties oan nullify an, T, 71. 

—without hearing all evidence, 0,33. 

Writing and signing of an, essential. Q, 43, 

—written on a paper already signed by one of the arbitrators, when valid. A, 41. 

B 

Banhrwpi, Submission by a. I, 11. 

Bankruptcy, of a party. R— T, 23. 

Bengal Chamber of Commerce, Arbitration and award by — Jurisdiotion. S, 3. 

Arbitrators appointed by— Time and plaoe of hearing not appointed. <3, 31, 
Party agreeing to submit to arbitration of — Patty, if bound by rules# S-2, 53. 
Reference to— Rules of the Chamber if applicable to such arbitration, S-S, S. 
Benefit, Agreement to refer nob binding— Acoeptanoa of— BSect. Y, 119, 

Patty nob to impeach award after accepting, therefrom. G. 207. 

Person not a party to award, whether oan take, under it. X, 119, 

Bias, Probable, of arbitrator. G, D, 83. 

BiR 0 / Agreement to refer incorporated in the. S, 78, 79. 

Board of Revenue, Delegation of functions to. Assam Reg. I of 1886, 8. 143, 218. 
Bond, Agreement amounting to a, and not a submission to arbitration. L, 8. 

Boughi and sold notes, Agreement contained in— Stamp. U, V, 9, 10, 

Bought note, Arbitration clause contained in, but not iu sold note. C, 7. 

Bci^ndarics, Settlements of disputed. <8,12. 

BoMMdarjy disjpnfe, If arbitration fail, survey officer to settle dispute, Bom. Act Y of 
1879, S. 120, 223. 

Settlement of, by arbitration. Bom. Act V of 1879, S. 120, 22S, 

Boundary officer^ Power to refer dispute to arbitration. Burma Act V of 1880, S, 16, 
224, 

Broker, Contract signed by, in the books of the purchaser. Y, 8. 

Selling, employed as arbitrator to determine quality. Q, 17. 

BwiWinfl' ugreemenZ, Architect— Arbitrator# E'-B, i6, 17. 

Finality of architect’s certificate. 0, 47* 

Burden of proof. Agreement to refer to arbitration future disputes— Maintainability of 
suit. Act I of 1877. S. 21. 247. 

Arbitrators applying for Court’s opinion on. B, 158, 
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* Galled on io act’ , Weming, F, 95. 

Cash allowance, Agceement fot distribution of, received from Government. Z, ISS, 
Game of action, Original, plaintifi, whether oan fall back upon, when award held to be 
invalid. M, 196. 

Substantial part of plaintifis’, not within submission. Q, 78, 

Charter party, Arbitration Clause in— Injunction to restrain arbitration—Kevooation 
of submission — Discretion of Court. L, 26. 

Clerical error, in TF, iS3. 

Collectors, authorized to refer certain case to arbitration. Bang. Reg. VII cf 1822, 
S. 33, 212. 

Matter of arbitrament to be distinctly specified in Goliector’a proceedings. Ben. 
Keg. VII of 1822. S. 33. 212, 

—may attach disputed lands, eto., Beng. Keg. VII of 1822, S. 34, 213. 

Power of Collectors to interfere in oases of disputed possession. Bong. Reg. VII 
. of 1822, B. 34, 213. 

Power to refer to arbitration. Beng. Act V of 1873, S. 43, 222, 

Reference of disputes by Magistrates to. Beng. Reg, VII of 1822, 8. 34, 21E. 
—to encourage arbitration. Beng. Reg. VII of 1822, S. 34, 213, 

When, making settlements oonaidets arbitration necessary, he may fi£ period for 
production of award. Beng. Reg. IX of 1833, S. 5, 214. 

When, may summon panohayet. Beng. Reg. IX of 1333, S. 6, 214. 

Oolfusion, of arbitrator. Q, 124. 

— of arbitrator— Efieot of arbitrator’s decision, Act IX of 1872, S. 28, 248. 

—of arbitrator— Revocation. N, 22. 

Commission, Examination of witness by. 0, 140. 

Companies, Mode of determining price. Aot VII of 1913, S. 214, 226. 

Power for, to refer matters to arbitration. L, 12 ; Act VII of 1913, S. 152, 226> 
Power to apply to Court. Aot VII of 1913. S. 216, 227. 

Power to compromise with creditors and members. Act VII of 1913, S. 153, 226. 
Compel, Court cannot, submission to arbitration. F, Q, 123. 

Compensation, Arbitration in oases of, eto. Bom. Aot III of 1901, S. 160. 286. 

Estimated value of benefit to be set ofi against, awarded. Act XXXIl of 1855, 
B. 7, ol. 13, 240. 

Exception of oases of compensation in respect to huts, trees or crops. Aot 
XXXII of 1856. S. 7, cl. 14, 240, 

-fot damages. Act XXXIl of 1855, 8. 7, ol. 1. 238. 

Mode of determining— Procedure. Bom. Aot III of 1901, B. 160, 237. 

Prioa of estate agreed to be fixed by arbitrators. Bom. Aot III of 1901, S, 160, 
236. 

When payment of, may be deferred. Act XXXIl of 1855, S. 7, ol. 10, 240. 
Oornprowsise, amending award — Time fot objection. F, 181. 

—by pa/ties pending reference— Application to file. X, 187. 

Concealment, Fraudulent, of material facts afieoting submission. L, 163. , 

Conciliating agreement. Procedure where agreement is for reference to arbitration, 
Aot XVII of 1879, S. 45. 232. 

Conciliation, Certificate obtained by one of the co-parceners on behalf of the joint family 
-Efieot. Act XVII of 1879, B. 47, 238. 

Certificate to be given to applicant if conciliation fails. Aot XVII of 1879, 
8.46,233.:,' 

Objection as to want of proper certificate— Special appeal. Aot XVII of 1879, 
S. 47, 284. : • 
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—fiysSeai abolished bafota grant of oertifioate— Tima taken up in eonoiliafcion— 
Ekcuoe of delay. Aot XVII of 1879, B. 48, 23S, 

Want of proper oertifioate. Aot XVII of 1879, 8. 47, 231, 

Comiliation agremneni, forwarded to be filed in Court— Plaintiff’s death— Oouoiliator 
substituting name of heir on return of agreement by Subordinate Judge— 
Praotioa. Act XVII of 1879, S. 39, 229. 

Procedure when agreement fiaally-dieposes of ease and in other oiroumstauces. 
Aot XVII of 1879, 8. 44, 231. 

Conciliator, Any agtQBmmt arrived at to be reduced to writing. Act XVII of 1879, 
S. 42, 231. 

Appointment of. Aot XVII of 1879 B, 38. 229. 

Functions of a— Appearance by agent. Aot XVII of 1879, S. 39, 230. 

Matters which may be brought before, Aot XVII of 1879, S. 39, 229. 

Reference by parties before a — Reference by parties to suit— Compulsory refer- 
ence by Court. Aot XVII of 1879, S. 12, 228. f 

— to hear statements of witnesses, eto. Act XVII of 1879, S. 42, 231. 

To which, should the applioation for settlement be made ?— Jurisdiction. Aot 
XVII of 1879, S. 39, 229. 

When all parties appear, to endeavour to reooncile them, Aot XVII of 1879, 
8. 41. 231. 

CoficiUator's certiflaats, Bxolosion of time in obtaining the certificate— Mode of 
computation. Act XVII of 1879, 8, 48, 234. 

Execution applioation not aooompanied by. Act XVII of 1879, 8. 47, 234. 

Suit, or applioation for execution, not to bo entertained by Civil Court unless 
such oertifioate is produced. Act XVII of 1879, 8. 47, 233. 

Tima spent in obtaining— ESaot of S. 31, Limitation Aot, 1908. Aot XVII of 
, 1879. 8. 48, 234. 

Time taken up in obtaining oonoiliatoc’s oertiflcate— -Gonoiiiation system abolish- 
ed after grant of oertifioate and before date of suit. Aot XVII of 1879, 
8. 48, 234. 

OoftdifioMttf, a^vard. 17, 72. 

Conditional aioard, Award conditioned to be good on obtaining consent of third party, 
F, 72.. , ' 

Award conditioned to be void on a certain event. IF, 72. 

Conduct, Objection to the, of arbitrators—Revision. B, 136. 

—of arbitrators should not be liable to misconstruction. I, 16D, 

Conaeni, Court oaanot coerce parties to, to reference, E, 123. 

Necessity for, of parties to reference. D, 122, 

—of all parties for appointment not necessary. S-i, 137. 

—of the parson to be bound by the award not obtained. Act XX of 18G3, 8. 16. 
242. 

Parties must, to nomination of arbitrator by Court. 17,128. 

OoMSirMciion, “ Any application to Oourt.’^ M, is. 

“Anything relating to matters” submitted. AT, 14. 

Award as to, of a ocntraot, TF, 103. 

Decree giving efleot to award, D, 168. 

“Ofijoe terms.” 0,18. 

Question as to construction of oontiaot—. Question of law. P, 13, 

Reservation to arbitrator, M, 99, 

Reservation to stranger, iV, 99.< ■ 

“ Shall or may.” L, 14. 



Gontin^nt right, Assignment of, undec award pending reference. F, 106, lOT. 

Oowfraef, Dispute not within, 0, P, 78. 

“-signed by broker in the books of the purchaser . Y,B. 

—to submit— Subsequent institution of suit— Eiiecfc. 

Goniract to refer, Saving of, to arbitration dispute that may arise. Act IX of 1372, 
S. 28, 243. 

—to arbitration — No time for award — Revocation inferred from oonciuct of 
parties, Act I of 1877, S. 21, 248. 

Oontraot to submit, Submission and — DiSerence, 0-% 4. 

Conveyance, in pursuance of an award is not an alienation. A, 498. 

Comcf, Application to, an award— Limitation. H-l, 143. 

Power of Court to* amend and, award for obvious error. S, 449. 

Power to modify or, award. S. 12, 148, 

Corruption, Appellate Court— Plea of, rejaoted by first Court. H, 182, 

Award may be set aside on ground of, of arbitrator. S. 15, 453. 

Illegal gratification accepted by one of the arbitrators, B, 189. 

—of arbitrator — Revocation. M, 22, 

—or partiality of arbitrator. D, 35, 

Statements obtained as bearing on charge of, if admissible to question award on 
merits. S-2, 58. 

Cosfs, Amount of, to be stated by award — Taxation. HJ, 74, 

Arbitrator’s charges usually notified. I, 408. 

Arbitrator’s charges whether subject to taxation. C, D, 107, i08. 

Arbitrator should give some direction as to. B, 108. 

Award failing to deal with question. K, 108. 

Award granting, for filing the same. i?-l, 56. 

Award making no mention of. P, 75. 

Award should separata umpire’s charges from arbitration obarges. Q, 108. 

Award silent as to. X, 150. 

Award to fix amount of. jS, 108. 

Court’s power to award, where no award is made. V, W, 150. 

Court's power to vary arbitrator’s order as to. Z, ISO, 

Excess of authority as to. 1,56. 

Fresh taxation after remission of award. 0, 75. 

—incurred in filing the award— Discretion of Court. P, 70. 

--left to the discretion of arbitrators settled by umpire. Q, 75. 

— of employing an accountant. P, 107. 

— of preparing submission after stay. A, 107. 

— of reference in the discretion of arbitrator. Boh. I, R, IX, 107. 

—of reference not taxed before aotibu. G, 70. 

—of umpire. P, 108. 

Order as to, of arbitration. S. 13, 149. 

Order of reference providing that costa shall abide the event— Discretion of 
arbitrator. L, 408, 409. 

Power to award. 8. 17, 74, 

Power to direct, of award, 17,108. 

Recovery of fines and. U.P. Act III of 1901, S. 208, 219. 

Scale. M, 109; A, 150. 

Submission made' before Act, iV, 109. 

Suit for, of award. P, 70. 

Unauthorised provision as to, in award, effect of. X, ISO. 

What are, of award. Z, 107. 

Whabars, of raferenoa, X, X, 107, 

When arbitrators can deal "with question of. 17,150. 
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DiaosrsUon ol arbitrator to haae evidence and. oS. 

One of several arbitrators taking oounsers opinion on incorrect ataloment of 
facts. F, 36. 

Gow'i, Application to, to act as arbitrator. JB, 122. 

"“Cannot appoint whore submission provides for mode of appointment. .P, BS. 
— cannot eoeroe parties to oonsent to reference. .E, 123. 

"“Cannot compel submission to arbitration. J?’, 6?, 123. 

-—oonstituted as arbitrator— Appeal. F, 176. 

Decision of arbitrator when can be questioned by. iS, OS. 

Definition. S. ii, 4. 

Failure to appoint umpire — Application to, by summons to appoint arbitrators— 
Other party not made respondent. L, M, 3®. 

Failure to follow procedure— Jurisdiotion of, to appoint arbitrator. J, S3. 

— if can advise arbitrators, J, liS. 

—not to review awards upon merits. JV, 0, 102. 

Power for the, in certain oases to appoint an arbitrator, umpire or third arbitra- 
tor. S. 8, 28. 

Power of, on refusal of arbitrator. Tf, X, 137. 

Power of, to alter award. Q, 102, 

Power of, to appoint arbitrator in certain cases. 8.5,131, 

Power of, to interfere witlt award. P, 102. 

Power of, to sat aside award. Ben. Beg. VAI of 1822, S. 38, 212, 

Umpire agreed upon by parties refusing to aot — Power of, to appoint a new 
umpire. P, 136. 

OoMyZ-fee, Appeal against an order rejecting an award to be Sled. H, 189. 

Appeal against order directing an award to be filed. Q, 189. 

Application for revision against order rajeoting objeotione to an award and pass- 
ing decree in accordance with award, J, 190, 

Application to file an award, F, 189. 

Suit for possession of land in terms of an award. B, 189. 

Suit for specific performance of an award. A, 189. 

Suits dealing with arbitration awards. 15, 189. 

Suit to file and enforce decisions of the Thath.anabaing— Decision ejecting 
defendant from monastery. 0, 189. 

Suit to sot aside an award. D, 189. 

CmtwwZmaffflrs, Reference of. Jt’— H, 13, IS. 

Criminal proceedings, Award on refotence in. T, i94i. 

Criminal prcsecuiimt, Object of reference being to .stifle. Y, 194. 

D 

Damages, Suit for, (or breach of contract— Agreement to refer to arbitration anj dis- 
pute arising under the contract-^No proof of refusal to refer, Aot I of 1877, 
S, 21, 348. 

Dale, for making award should not he left to the digoretion of arbitrator, S, ISO, 
Death, of a party, U—X, 23, 24; D, 29. 

Dstt, Suit for— Award directing payment pleaded, A, .B, 69, 70. 

D&hiov, Arbitrator, a, or creditor of a party. , F, 83. 

Decision, No, aa to matter not brought to arbitrator ’a notice. S, iOQ. 

Point for, to be stated and brought to the notice of arbitrator. Q, R, 99, 100. 
Dficrse, Award executable only after. 11,208. 

— following an award — Bfieot. B, 71. 

—in aeoordauoe with award. B, 202, , 
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— ia tarns of award— Both parties oohsaating to appaai against such deoroe'- 
Effect. I, 188. 

Objaotiou to form of suit no bar to passing of. S, 203. 

Order directing award to be filed invalid, if valid- D, 192. 

— passed in aocordanoe of award — Appeal. H, 168. 

Performance of the award between the date of the award and the date of, tharaon. 
' T, 208. 

Deeds, Parties to reference should produce all, called for before arbitrators. Bch. I, 
E. VI, 98. 

De/eei!, Formal, in award. Q, 137. 

Defective award. Power of Court to file a defective private award. 0, 193. 

Eemiasion. B, 1S2. 

Delay, Long and unreasonable, on the part of a party toproseoute proceeding, <2, 23 ; 
0, 12i. 

Unreasonable, in reference to arbitration, efiect of. Act IX of 1872, S. 28, 218. 
Delegation, of authority as to valuation and estimate. F, 42. 

— of authority by arbitrators to each other. D,M, 

— of authority by one arbitrator to another absolutely. I, 60. 

— of funotiona by arbitrator. H-1, 60. 

— of functions to Board of Revenue. Assam Reg. I of 1886, S. 113, 218. 

— of powers — Arbitrator— Umpire, B — D, 134. 

Reference to a body of persons who can sit as a tribunal. U, 27. 

Reference to fluctuating body who cannot sit as a tribunal. V—X, 27, 28. 
Reservation or, of ministerial aot. L, 99. 

—to stranger alleged— Duty of Court, fl-2, fl-3, 60, 

Delwny. Making and not, of award within time is essential. X, 141. 

— of award. F, 147. 

—of possession of immoveable property, U. P. Aot Hi of 1901, S. 209, 219. 

—of proceedings and exhibits. W, X, 147. 

Devolution, ot property, if alterable by award. 0, 149. 

Difference, No provision for — Power of Court to appoint umpire. ¥, 134. 

Particulars of, need not be mentioned in the appointment. N, 34. 

Difference of opinion, Agreement not providing for, Appointment of umpire by Court. 
8, 185. , 

Court need not adopt award not unanimous. S, 133. 

Evidence as to provision in case of. R, 133. 

No provision for -Effeot. L—‘P, 132, 133. 

Order of reference should provide for, X, 132. 

Parties bound only by unanimous award. T — F, 133. 

Remission to arbitrators to provide for. Q, 133. 

Disapproval, by parties of an efieotually appointed umpire. D, 82. 

Discovery, of new evidence is a ground for remission. 1,49. 

Discretion, Case closed by party— Calling further evidence left to, of arbitrator, F, ,15. 
Date for making award should not be left to the, of arbitrator. 8, 130. 

—of arbitrator to hear evidence and counsel. IF, 55. 

— of arbitrator to ra*open case. B, B7, 

— of Court to enlarge time for delivery of award. X, 141, 

Quantity of evidence to be heard, of arbitrator. C,*i8. 

— to examine on oath. F, 98. ; 

DishoHfisfi/, amounts to misconduct. P, 83. 



Uiso&eaigwce, to Injanoiion issued to stay prooeedings, B,59, 

Disputed landS) Colloetoi; may attach, etc. Ben* Reg. VII of 1829, S. 34, 213. 

Dispuisd possession, Bowes of Oolleotor to intesfere in cases of. Ben, Rag. VII of 
1S22, S. ,34, 213, 

Dissolution of partnership. Action for. E, 1, 87, 88. 

Submiesion of the question of. 4,13. 

Agreement for, of cash allowanoa received from Government. J??, 188. 
.DoKitMgwfs, acted upon not disoiosed. Z-l, S6. - / 

Honest admission of, in violation of rule of Qvidenoo, N,M‘, TV, 101. 

Parties to reference should produce all, called for before arbitrators. Sob. I, 
E. VI, 9S. 

E 

Eaclesiaatioal authoriUes, Award by. I, 177. 

Ejectment, Arbitrator’s power to award, Q, 83. 

Embankment t Appointmeat m place of arbitrator not acting. Act XXXII of 1856, 
B. 7, ol. 5. 239. 

Appointment of arbitrators. Aot XXXII of 1856, S. 7. cl. 2, 288. 

Arbitrator how chosen when there are several claimants for compensation. Aot 
XXXII of 1866, a. 7. ol. 3. 238. 

Award of arbitrators. Aot XXXII of 1855, S. 7, ol. 9, 230. 

Oolleotor empowered to enforce attendanca of arbitrators. Aot XXXII of 1855, 
S. 7, ol. 6. 239. 

Oolleotor to furnish information to arbitrators, and to enforce attendance and 
examination of witnesses, etc. Aot XXXII of 1856, 8. 7, ol. 8, 239, 
OompenBation for damages. Aot XXXII of 1865, S 7, ol. 1, 838. 

In default of award within specified period, fresh arbitrators may be chosen. Act 
XXXII of 1866, S. 7, ol. 7, 239. 

Penalty for false deposition. Aot XXXII of 1856, S. 7, cl. 8, 239. 

Penalty on witness not appearing. Act XXXII of 1855, B. 7, ol. 8, 289. 
£!w/'oyceme«i, Mode of, of award. JV, 187. 

— of private award, S, 21, 190. 

Party wishing to enforce an award should prove its legality, W, 102. 

JBnplisIi Law, Buhmission in writing not under seal. .3’, 6. 
finfarg'S, Discretion of Court to, time for delivery of avjard, Z,iM, 

Enlargement, 

Mode of, of time. F, 47. 

~of time after expiry of time originally fixed. A~C, 141, 142. 

—of time before appointing a third arbitrator, ff, 29. 

Order for, of time should be express. E, 142. 

Reference to two arbitrators with power to appoint a third. U, 47, 

‘ Entering on the reference,’ Meaning. N, 93. 

Estates partition, Approval of Deputy Oolleotor and other authorities, Ben, Aot V of 
1897, S. 55, 228. 

Arbitrators to deliver a partition paper. . Ban. Act V of 1897, S. 53, 225, 

Power to allow partition to be made by proprietors themselves or by arbitrators. 
Ben. Act V of 1897, S. 51, 22S. 

Prooedure on reference to arbitration, Ben. Act V of IS97, S, 52, 825. 
Remuneration of arbitrators. Ben. Aot V of 1897, S. 53, 225. 

Bstoppelt Award as to validity of a patent— Subsaguent infringement. H, F, IDS. 
Party to reference knowing that the other party is infant. F, 11. 
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iUyidewce, Arbitrator not to receive, in the absenoa of a party. iV. ISO. 

Arbitrator’s refusal to reoeive, l—S, 97. 

Arbitrator when justified in refusing to receive. 17, 97. 

Oasa closed by party — Calling further, left to disocetion of arbifecator. Y, 55- 
Decision on, not strictly legal. 0, iS7. 

Discovery of new, is a ground for remission. 1,39, 

Discretion of arbitrator to hear, and counsel, IF, 83. 

Duty of arbitrator to hear, fl, 32 . 

Duty to tender. F, 97. 

Giving, while arbitration is pending. JS, 73, 

Honest admission of document in violation of rule of, W, 161. 

Improper admission or rejection of. F, S5 . 

Nature of, to be admitted by arbitrators. Q, B, 140, 

— of arbitrator to explain award. T—¥, 5B. 

Parties’ power to restrict. J2-1, S4. 

Quantity of, to be heard— ■Discretion of arbitrator. C, 96. 

— recorded by umpire alone. F, 164. 

Eefusal of umpire to rehear. N, 57. 

Rsfusal to hear, when amounts to misoonduot. Q, 33. 

Rules of, not applicable. IF, 203. 

—should be taken only on questions within the scope of the reference. A. 97. 
—taken outside jurisdiction. F, 97. 

—to be heard in presence of both parties. D, S, 96. 

— to dispute facts found by award. C7, 69. 

Examination, of witness or party in the absence of opponent. 8, 34. 
jSiccess, of authority as to costs. 1, 36. 

—of authority by arbitrator. G, 86. 

Exclusion, of certain words in the Specific Belief Act, 1877. S. 22, 208. 
jSiceoMfioK, Award declaring shares. Q, 71. 

Award executable only after decree. U, 203. 

Execution application, not accompanied by conciliator’s certificate. Act XVII of 
1879, S. 47. 234. 

Executor, Power to eeiei. Y—A,i22, 

Ex parte, Arbitrator may proceed. T, 140. 

— proceedings taken against one party by arbitrator. jG, H, 87. 

Prooesding, without sufficient cause. B, SS. 

Expenses, Order for payment of, of arbitrators, legality of. K, L, 129. 

Extension, Court can’t extend time after delivery of award, C-3, 142, 

— of time for making award. S, 8, 140. 

—of time for umpire to make award. M, 144. 

Order granting, of time to be in writing. D, 142. 

F ' 

Fairness, Arbitrator should act with scrupulous, towards both parties. G, 189. 

False recital, iu award — Bfieot. Z, Fj 76. 

Submission by, or manager. H-1, 11. 

Fees, Power of arbitrators to apply to Court for confirmation of order of their, N, 129. 

Receipt of, by arbitrator. U, 16|» 

File, Application to, award— Tima for filing objections. 2,148. 

Application to, in Court agreement, to refer to arbitration. S. 17 . 177. 

Refusal to, award. B, 146. 

Refusal to, award— Separate suit 0, 19§. 
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Filing, award in matter referred to arbitration without intervention of Court- S. 20 
' ■ (1), iSS. ■ ■ ■ 

Award to be signed and filed. S. 10, 144. 

Notice for, reconsidered award. 0,147. 

—of award. H'', 18i. 

—of reference. P, 126, 

Omission to give notice of— Irregularity. .4,147. 

Position of arbitrators after, award. Si 2*, 146. 

Proof oiobjeotions to, of award. F, 153. 

Esferenoa to arbitration without intervention of Court by parties to suit— Prooe- 
dura for filing award. Jf, 190. 

Validity of award not filed in Court. 0, 146. 

Wiling award, Applieation to file award— Power of Court to set aside award. J, 19S. 
Piling in Court— What amouncs to. G, 198. 

Order refusing to file whether »*es judicata. E, 193, 

Refusal to file award— Separata suit. 0,193. 

Result of. B, 198. 

Finality, Award not oonolusive on a matter not actually referred. Z, d, 104, 
Oonoiusive efieet of award in evidence. D, 104. 

Bjeotment— Award respeoting title— Evidence. E, 104. 

Essentials to deprive an award of its efiaot. L, 105. 

One of the patties a firm — E'inding whether a person is a member of the firm. 
I, lOS. 

Winding up a partnerehip— Liability of a party to account for items omitted. 
F, 104. 

Fines, Recovery of, and ooats. XJ.P. Act III of 1901, 8. 208, 219. 

Firm, Award against a— Question whether a particular person is a partner, U, 44. 
Award against a, without ascertaining its members. F, 44. 

Award made against, whether bad. L, 63. 

One of the patties a — Right of other party to proceed eith^jp against the firm or 
partners. M, V, 68. , 

Fluctuating body, may bo arbitrators. S, 27. 

Foreign tribunal, Agraemenb to i&ler: to. B, 86jf 
Form, Application for an order of reference. 208.^ 

Appointment of single arbitrator under agreement to refer future differeueea. 

Poem in, 109. 

Award. Form VI, 110, 

Award need not specify matters in difference. F, If, 73, 

Enlargement of time by arbitrator. Form IV, 110. 

Examples. 8, T, 73. 

—in arbitration proceedings. 8. 18, 75. 

No special, of submission required. M — 0, 9. 

— of application to file an award, M, 187. 

—of award. E, 73. 

Order for appomtruenh of new arbitrator, 209. j. 

Order of refareaoe. 208. 

Special case. Form V, 110, 20S, 

Submission of particular disputes. Form II, 109, 

Submission to single arbitrator, Form I, . 109. 

Fraud, Agreement not to raise charge of, d, 86, 

— and dishonesty amount to misoohduot. P, S3. 

—and dishonesty do not oust the jurisdiotion of arbitrator. A, 79. 



INDEX. ::xnf 

{Ooncladed). 

Exclusion o! ona arbitrator by. i, 30. 

— must be alleged and proved. M, 1S3. 

Fraudulent concealment, Award may be set aside'^on ground of, of arbitrator. E. 13, 
153 . 

Functus officio, Arbitrator after time originally fixed if. 0-2, 112. 

Jf'zitors di^erewces. General agreement to refer. Act I of 1877, 3. 21, 247, 

Future disputes, Agreement to refer to arbitration— Maintainability of suit— Burden of 
proof. Act I of 1877, B. 21. 247. : 

Reference of. A, 10, 

FwiiMre ?^se, of property. D, 13. 

Government, Dismissal of suits against; Act XXXII of 1855, S, 7, oL 12, 240. 

Gro««(is, for setting aside award. 153. 

Guardian, Power to refer. A~G, 119, 120. 

Submission by. G, H, ii. 

H 

Bear, Umpire refusing to, party, Z, 97. 

Hearing, Absence of one arbitrator at, effect of. J, 80. * 

High Court, Power of High Court to make rules. S. 20, 90. 

Hindu family manager, Powei: to tefee, J — L, 120, 121. 

Hindu father, Poms to toiex. 1,120. ■ 

Validity of award on reference by. Z, 192. 

flisfory, of transactions with agriculturist- debtors to ha investigated. Act XVH of 
1879, 8. 12, 228. 

HospifoZifi/, Arbitrator accepting, of one of the parties. S, 8S. 

, , , I ■■■ 

IgMomwcc, Party’s, of proceedings before arbitrators. P, 1S7. 

Ignorance of laio. Arbitrator proceeding on. S, 157. 

Illegal award. Remission. B, 152. 

Illegal gratification, One of the arbitrators accepting, from one of the parties. F-1, 86. 
Illegal items, in naaonut, 15,13. 

Illegal matters, cannot he reiesteS. 0,13, 

Inchoate award, Bale oi olmm nniot. ®, 147. 

iMcomplefe aioard, Arbitrator omitting to give directions. 0,101. 

—cannot be sustained. Z, 100. 

Omission to decide all matters— Effect. T, 100. 

Partnership disputed — No decision as to partnership. ^,100, 
iMifefifeaMess, Arbitrator's, to a party— Revocation. P, 22, 23- 
—of arbitrator to a party. P, 124 ; Q, 163, 164. 

Indefinite award, ijjoapable of execution cannot be filed. JV, 193, 

Itt/onaafion, Arbitrators deriving, on matters of law. S, 158, 

Insolvency proceedings, sufficient ground to refuse to stay suit, Q, 85. 
iMspecfion, Award on, of samples. TF, 97. 

Irtswmnce poZic?/, Stipulation in an. D, E, 7, 

Interest, Award on a balance of account, on sum awarded. I, 70. 

— known before aigning submission. H, I, 33, 84. 

Interested arbitrator, Umpise Bitting with. M, 57. 

I«fcr/emtce. by Court with an arbitration proceeding pending under its orders. L-l, 
L-a, 139. . ' 

Judicial notice of of award. 
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amoimting to no proper hearing. P-l, 87, 

"■-“iu the course of reference— Waiver. JB, 9. 

Objections to, in the award when to be made, 17,63. 

Omission to give notice of filing. 4, 14?. 

Ineiiocable, meiining. 7~X, 19, 20. 

Issues, Award should specifically find all. F, IF, 100. 

Power of arbitrator to ascertain points at. Q, 1S2. 

S 

Award upon a— ‘Effect. T, 103. 

Court not to pass, before expiry of time fixed. P, 202. 

—should be in accordance with award, B, 167. 

Validity of, may be referred. X, 13. 

Judidal inquiry, Where a, is intended, there is a reference to arbitration. W, 16. 
jMdicial nofice, of invalidity of award. L, 102. 

Jwnsdlictiow, Agreement to oust, of Courts. P, C, 79, 80. 

Application to file award. P, 2. 

Arbitration and award by Bengal Chamber of Commerce. S*3, 8. 

Award in excess of, of the Court in which the suit is pending. .P, 67. 

Award necessary to give Court. F, 187. 

Contract made in Lahore— Agreement to refer disputes to merchant in Kara"* 
ohee. r, J, 8. 

ESeot of submission— Whether Court’s, ousted, P — P, 19. 

Evidence taken outside. F, 97. 

No order supersediog arbitration, of Court, Q, 142. 

Objection to, and vagueness of agreement to rofer. S, 191. 

—of arbitrator to allow amendment of points of claim and defence. D, 24, 28. 
—of Karachi Courts 'to appoint arbitrator or file award. P-H, 2, 3, 

—of Small Cause Court to receive applioation to file award. U, 188. 

—of the High Court to stay prooeadings in the Court of the Small Causes. W, 82. 
Portion of award dealing with matters beyond the, of Civil Court. Q, iBB. 
Power of Civil Court to set aside partition on the ground of defect in. Ben. Aot 
V of 1897, 8. 56, 228. ■ 

Referenoe by Court without — Acquiesoenoe of parties. P, 129. 

Sale of unascertained goods — Cause of action whore arises. ZC, 3. 

Suit on award— Plea of want of, in arbitrators. M, 71. 

Suit to enforce award. S, 196. 

To which conciliator should the applioation for settlement be made.? Act XVII 
of 1879, S. 39, 229. 

When Court’s, ousted. Aot I of 18*77, 8. 21, 249. 

K 

Kanmgos^ and tahaildars may be employed as atbitrafcors. Ban. Reg. VII of 1822, 
S. 33, 213. 

Karachi Courts, Jurisdiction of, to appoint arbitrator or file award. F-E, 2, 3. 

L;;. 

Land acquisition. Dispute between Railway Company and land-owner— Company’s 
, valuer agreed as umpire. P, 84, 

Land revenue, Assessment of, Ben. Aot V of 1897, S. 68, 228. 
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hmi). Arbitrator shculoi find facts — Court to determine points of, M, 38. 

Casa stated pending arbitration— Award wrong in— Power of Court cf Appestl, 

B,m. 

Question of, may be referred. F, W, 12, 

Question of, raised by letter written after award, L, 88, 39. 

Serious point of, arising in the case, X, 38, 

Deuise, containing arbitration olause, T, 79. 

Legal adviser t Award prepared by. X, 93. 

Legality, Parties to reference if can object to the, of the award. D, 133. 

Legal proceedings, Agreements in restraint of, void, Aot IX of 1872, S. 28, ?5S. 

Legal representatim, Agreement to refer, whether binds the, of a deceased party. S, 13, 
— proceeding with investigation. T, 19. 

Leiters Patent Appeal, Order refusing to set aside award. K, 203. 
iieM, Arbitrator’s. M, 129 ; T, ,2, 147. 

LimifafioM, Agreement altering operation of. Aot IX of 1872, S. 2S, 2M. 

Allowance to be made in period of. Aot XVII of 1879, 8. 48, 234. 

Application to correct an award. H-I, 143. 

Application to file an award. D, 198. 

Application to set aside award presented after the prescribed period of, flf, IBS. 
Conciliation system abolished before grant of certificate — Time taken up in ooh- 
oiliation— Excuse of delay, Aot XVII of 1879, 8. 48, 23S. 

Dismissal of suit after award on ground of. V, 147. 

Objeotion on ground of, not to he raised after award, M, 146. 

Plea of, when reference falls through. 2*, 188. 

Power of arbitrator to determine question of. L, 146, 

Suit involving setting aside of award. X, 200, 

Suit on award based on registered agreement to refer to arbitration. IT, 200. 
Suit to compel a party to award to aot up to its terms. C, 201. 

Suit to enforce award. F, 200, 

Suit to file amended award. B, 200. 

Suit to recover immovable property under award. J — T, 199, 200, 

Suit to recover money due under a registered award. V, 200. 

Suit to set aside award. F, 201. 

Time taken up in obtaining conciliator’s certificate — ConoiliatijDn system abo- 
lished after grant of certificate and before date of suit. Aot XVII of 1879, 
S, 48, 234.' 

Void awatd— Application to set aside. G, 201. 

Doi, Appointment by, assented to by parties. TP, 31. 

Umpire appointed by, and not by choice. S— (?, 63. 

Umpire chosen by. 17, F, 31. 

Umpire improperly appointed by— Revocation. B, 24. 

Loitery, Arbitrator deciding by. H. I, 63. 

M ■■ 

“ Made”, Construction of. tJ—Z, 144, 145, 

Mu and not delivery of award within time is essential. Z, 141. 

Manpans, Arbitration of disputes about. F, 186, 

Meetings, All arbitrators to be present at all. B, JS, 14S. 

Award of one arbitrator at formal. 0—1, 30. 

Two out of three arbitratbra holding, without notice to third. 2, 63. 

Minisfena? acts, Power of arbitrator to do, D, 56. > 

Reservation or delegation of, D, 99- 

, Minors, Agreement to refer — Parties— "Whether leave of Court necessary. V, 165, 166, 

; , 4 .': 
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Mhcondxici, Seo STAY OP PROCEEDINGS. 

Appeal on grouuds of. /4,1S6. 

Ai'biiitauos expresiaing opinion before, entering upon roferenea. .X, M. 

Arbitrator not to misconduct himself. M-1, S3. 

Arbitrator obtaining asauranoe of a party to take up award. .D, 7S. 

—as to part of award vitiates whole. 0,57. 

Award may be set aside on ground of, of arbitrator. Soh. II, r, IS, 1S3 . 

Charge of—Aotion against party. j£’, 163. 

Decision according to intention of father of parties. B, 162. 

Delay in making award. X, 162. 

Delegation of ministerial acts to third person. ^,162. 

Disregard of law. A, 152, 

Examination of witness or party in the absence of opponent. S’, SS, 

Examples. K, 160. 

Failure of an arbitrator to attend a formal sitting. 0, 162. 

Fraud and dishonesty amount to misoonduot. P, 33. 

Giving evidence while arbitration is pending. E, 73, 

Improper admission or rejection of evidence, F, SS. 

Inspecting subject of valuation aooompanied by one party only. G, 78. 

Making improper order for costs — Miacouduot. P, 73, 

Meaning. 0,469. 

No proper ecquity—Burden of proof. F-I, 38. 

—of arbitrator does not render the award a nullity. J, 168. 

Plea of, of arbitrator. 8, 69. 

Power of appellate Court to enquire into question of. A, 176. 

Power of Court to remove arbitrator or umpire for. S. 16, 73. 

Refusal of arbitrator to allow time to got counsel. 0, 33. 

Refusal of arbitrator to alter date of arbitration. I, lH, 

Refusal of arbitrator to state a special case. N, 83. 

Refusal of request to state a case or to delay award until order from Court, J, 74, 
Refusal to hear evidence when amounts to misconduct. B, 53. 

—sufficient to set aside award. 1, 163. 

Surmise of partiality. D, 162. 

What is not. F, 162, 

Who is to determine the, of arbitrator. Q, 153. 

Misleading, Award may' be set aside ou ground of, of arbitrator. Soh. 11, r. 15, 133. 
Misrepresentation, Reference secured by, and undue influence, H, 123. 

MistaliBi See Remission. 

—admitted by arbitrator. Z, 49. 

—as to legal effect of award, L, 49. 

—of arbitrator. J, 49. 

Plea of, of arbitrator, T, 69. 

. ^ J, 131. 

that do not vitiate the award. Z, 76, 

Modi/J/, Power to, OK correot award. S. 12, 148. 

Mother, Submission by,- for her minor children. E-2, 11. 

Muhlear, Power to refer. M, N, 121. 

Muqaddamnm, referred. N, IS, 

Mutation, Application for, of names— Referenda to arbitration — Suit in Civil Court 
based on title, .2, 113. 

ilUtalioft case, Referenoe by Tahsildar in a. ^-F,|tlS, 
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N 

Neglect, to attend msoting. L, 160. 

Negligence, Arbitrator not liabla for want of skill or. P, S7. 

Next friend, Fo'wet to iQiev, H, 120, 

Nominate, Refusal to, arbitrator, effaot of. 1, 135. 

No7ninaiion, and substitution of arbitrators by Revenue Officers, Punjab Land 
Revenue Act {XVII of 1887). S. 131, 216. 

No, until notice to other party, N, 33. 

—of arbitrators. Punjab Land Revenue Act (XVII of 1887). S, 129, 215. 

Patties must consent to, of arbitrator by Court, F, 123. 

NoticBt No decision as to matter not brought to arbitrator’s. B, 100. 

—of submission necessary. B, 147. 

—of the meeting of arbitrators not given to a party, T, 184. 

Point for decision to be stated and brought to the, of arbitrator. Q, E, 98, 106, 
Proceeding with reference after, of suit. K, 77, 

Rule as to service of. Act XVII of 1879. B. 49, 235. 

Bale of goods— Condition referring disputes to arbitration. ,7,8. 

Notice to oppoiwf, meaning. P, 38. 

O 

Oath, Agceenaent to be bound by. 0, 125. 

Decision aooording to, is no award. S. 144 ; J, 154. 

Discretion to examine on. E, 98. 

Porm of, agreed upon by parties, F-2, 36. 

Parties to join in agreement to abide by. 0, 1S3, 

Patties to reference to submit to be examined on, Soh. I, r. 6. 93. 

Witness not sworn — Acquiescence. D, 98, 

Witnesses on reference should be examined on. Soh. I, r. 7, 98. 

Objectmi, Agreement not to raise any, against award binding on the patties. 0, 155, 
Decree passed without enquiring into, to award — Remand. K, 152. 

Necessity for proof of, to filing of award. X, 192. 

Order rejecting, to an award without adequate enquiry. L, 132. 

Power of Court to extend time for filing, Z, 167. 

— to a private award— Opportunity to produce evidence. T, 191. 

—to jurisdiction and vagueness of agreement to refer. S, 191, 

—to award. R, 19)1. 

‘ Office dhara,’ Use of words in contract — Effect. U,5. 

‘ Oi^ce ferns,’ Use of words, in contract— Effect. 17,6. 

Omissions, Remission for mistakes and. J, 151. 

OpimoM, Arbitrator expressing, before entering upon reference. Z, 74. 

One arbitrator merely giving up his, to another. J, 60, 

Opinion of Court, Power of arbitrator to taka. P, 37. 

HZ, Not giving, to prove contention, Q, 161. 

Oral application— made by parties reduced to writing by Judge. Q, 127. 

Oral award, Effect. R, 43. 

Valid. fi-J. 143, 146. 

— when can operate to transfer property. Z, 146. 

Or«f sJibmission, Act IX of 1899 not applicable to, F, 6. 

Agromeat by deed— Appointment by parol, Z, 6. 

Award on, not an adjustment. F, 6, 

Order absolute, Agreement relating to sale of mortgaged-propecty— Necessity for, for 
sale. Aot XVII of 1879, 8. 44, 232. 
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Order of reference, Af'reomeni; fco be bound by opinion of majority “• Omission fco record 
iibe iaoi in tae. A, 13^. 

— autiborssino arbitrator to extend time made by consent of parties. T, IffO. 

Oourfc snouM fix time for making award, Q, B, 130, 

■—fixing no tIma—Effaofc. ?7— TF, iSO ; F, 1S8. 

Legality of award without. jB, 129. 

' Matter, to be stated in. 0,130. 

Necessity for. 0(129. 

No provision for difiarenoa of opiuion— Effect. L— J’, 132, 133, 

.r-ba agreements to refer. 177. 

Parties to suit may apply for. Sch- II, r. 1, 113. 

To provide for difference of opinion. Sch. II, r. 1, 132 ; K, 132. 

What should contain. Sch. II, r. 3, 128. 

Without written application by the parties. J, 12S. 

Original imand. Award whether a bar to an action on the. L, 10S. 

• F . 

Banchayat, Bar of appeal : .submission to seoond panohayat. Bong, Eeg. IX of 18S3, 

's.8, 2il. 

Prooedura of. Beng. Beg. IX of 1833, S, 7, 214. 

When Oolleotor may summon. Beng. Bog. IX of 1833, S. 6, 214. 

Papers, Parties to reference should produce all, called for before arbitrators. Boh. I, 
r. 6, 99. 

Partial award, cannot ba filed. H—J, 193. 

Partial disagreement, among arbitrators, effect of. TF, 133 
Oorruption or, of arbitrator, D, 55. 

Pflrfifis, added afterwards. X, 119. 

All, not joining in reference— Waiver of right to contest— ■Bevision. 0, 122. 
Award binds only. M, N, 109. 

Deed of submission not executed by Rome— Authority of arbitrator when oom- 
meucas. P, 93, 94. 

Person not a, to award, whether can take benefit under it. A', 119. 

Befeience by widow in poBsessiou of husband’s estatc—Whethor binding on 
revorsionerB who are no. 17,106. 

—to produce before arbitrators all documents and things called for, Sch. I, 
r. (}, S6. 

— to reference to submit to be examined on oath or affirmation. Boh, I, r. C, 

. 9.9.' 

Parties interested. Application written by all — I’resontation by one— Effect. li, 127. 
Award in a rsferenoo not joined in by all parties— Validity, M~~T, ill, 118, 

Ex parte defandancs nominally on record need not join in the reference. C—E, 

. ■ ■ ■ 

Interest relates to the time when the reference is made, G, 116. 

Power of certain persons to refer for others. A — A, 119— 122. 

Reference by only some of the parties— Objection as to non-joinder, waiver of, 
I, 117. 

Reference by some not binding on others, tf, X, 117. 

Bsfarenoe not joined in by all parties, legality of. H, 116. 

Submission by plaintiff and. one defendant— Another defendant's signatuM 
obtained later— Effect. L, 117. 

■ ’ Sait tor partition — Widow in poBsession if necessary party for a loferenoe. E, 

' 116. 
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FaHition, Awasd direoting, efiaofcs severance of joint interests. N, I'L 
— of the lands of joint tenants. Q, S2. 

Order of Court appointing Commissioner to eftact. 0, 11. 

Power of Civil Court to set aside, on the ground of defect in jurisdiction, Beag. 
Act V of 1897, S. 55, 228. 

Power to allow, to be made by proprietors themselves or by arbitrators. Bang. 
Aot V of 1897, S. 51, 225. 

Paj-fncr, Application by one, for appointment of receiver. X, 88. 

Dispute between, F, 0, 87. 

—-power to refer. F, 121. 

—power to submit to arbitration. Aot I of 1877, S. 21. 2i7. 

Reference by one, others if bound, W, 118, 119. 

Farinershipt expired, dead — Suit to take accounts. L, 88. 

provision to determine, by notice — Court better tribunal. J, 88. 

Patenti Award as to validity of a— Bubseqaent infringam”ent — Estoppel. U, V, 103. 
Pecaniarjy inferesi, Arbitrator having direct— . 73, 83. 

Pewdingi SMil, Agreement in— Efieot, if, 179. 

Agreement to refer to arbitration— Aot I of 1877, S. 21, 247. 

Dispute in suit may be referred to private arbitration. E, 128. 

Effect of agreement to refer on—. P, 124, 

Private arbitration in a — . P, 178 ; D, 183. 

Performance, of the award between the date of the award and the date of decree thereon, 
T, 203. ‘ 

Personal interest, of arbitrator in the suhjeot'matter of the award, insigniffoant and 
unknown to himself. R, 164. . ; 

Perversity, is misoonduot. M, 160. 

Plea, of misoonduot of arbitrator. S, 69. 

—of mistake of arbitrator. T, 69. 

Suit on award— Of want of jurisdiction in arbitrators. M, 71. • 

Pleader, Power to refer. Q—U, 121. 

Practice, Arbitrator not bound by rules of—. C, D, 65, 67. 

Conciliation agreement forwarded to be filed in Court — PJaintiff’s death — Con- 
ciliator substituting name of heir on return of agreement by Subordinate 
Judge — Practice. Act XVII of 1879, S. 39, 229. 

PresewifaliioM, Procedure on presentation of award. Punjab Land Revenue Aot (XVII 
of 1887), 134, 216, 

Presenting, the award is not submission of the award. E, 198. 

Presidency town, where suits may be instituted elsewhere than in a — . D, 2. 
Presumptions, in favour of award. 1, 101, 102. 

Matter presumed to be decided when award is silent, J, 102. 

Refusal to submit. 1,123. 

Private arbitration, Dispute in suit may be referred to — . K, 126. 

— filing award in matter referred to arbitration without intervention of Court. 
R. 20, 185. 

—in a pending suit. P, 178. 

— who may apply to file an award in private arbitration. 1, J, 187. 

Private award, Power of Civil Court to file a—. Act XVII of 1879, S. 47. 233. 

Power of Court to amend or remit. 7,188, 

Remission of—. B, 195 ; H, 151. ' 

Private communication, Arbitrator should not receive, from a party. E, 96. 
Private-enquiry, Award based partly on — K, 56. 

PfivflZe re/cfencfi, to arbitration pending suit, D, 183. 
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Procsdura, Applicaiiioa lo fll6 award—Award and consent to acbitratbrs disputed—, 
Z,'l94.' 

~~ia cases referred to arbitration. U.P. Act IH of 1901, S. 201, 2iB. 

Mode of detennininK compensation. Bom, Act III of 1901, S. 160. 28T. 

—of panohayafe, Beag. Reg. IX of 1833, S. 7. 21^. 

—on presantation of award, Punjab Land Revenue Act {XVII of 1887), B< 131. 
. 216. 

Proceedings to file award, J5, 66. 

Boferance fallen through, J, 143. 

Z-’roo/, of appointment of umpire. Q, 68. 

—of award. B, 68, 

—of lost award- P, 487. 

— of submission, 0, P, 68. 

Stipulation restriobing mode of— Act IX of 1872, S. 28. 244. 

Protest, Award not made within specified time— Subsequently oontesting case before 
arbitrator under—. Z, 93. 

Provident society, Dispute between, and member, N, 89. 
pyonistOMfflZ award, cannot be filed. K, 193. 

Publication, of award. M, 402, 

Publieaiion of atoard, memitifi. (3,136, . 

Necessity for—. P, 146. 

Public policy, Agreement opposed to—. S, 194. 

■ ' ^ 

Question of law, Lay arbitrators leaving, to legal arbitrat or. M, 30. 

R 

Bailway company, Land acquisition— Dispute between, and land'Ownor— Company’s 
valuer agreed as umpire. P, 83. 

Baihmy contract, General Arbitration CUuss— Question of law. K, 8. 

Ratification, Application for reference not in writing, by conduct. P, 426, 127. 

Reference by unauthorised agent, by principal. M, 184. 

Reasons, Arbitrator not bound to give, for his decision. 0, 43. 

Receiver, Application by one partner for .appointment of—, K, 88. 

Reception, Improper, of evidence, U, 158. 

Recognised agent, Power to refer. W, X, 121, 122. 

Recommendation, by arbitrator is no award. G, 187. 

Reconsider, Arbitrator declining to, award. M, 1S4. 

Power of arbitrator to, award after it is made. I, 4S1, 

Record, Arbitrator not bound to keep or produce any, of proceedings before him, F, 208. 
Arbitrator to return, to Court. U, 147. 

—should show appointment of arbitrator, F, 128, 

Record Officer, Power to refer disputes to arbitration. U.P, Act III of 1901, S. 203, 219, 
Reference, See SUBMISSION. 

After, Court cannot hear the suit without superseding the reference. D, 131. 
Agreement, revocation of. A, 179. 

, Agreement to refer incorporated in the bill of lading, B, 78, 79. 

Agreement to refer not in writing, effect of. N, 128, 

Agreement to refer to one arbitrator— Name of another also inserted In the 
doonmont— Acquiescence. , D, 92. 

Agreement to refer, whether binds the legal representative of a deceased party, 

"■'■"."S, 19.;-^-' ' ■ ' ■ ' ■ ■■ ' ' 

AH parties not joining in— Wftivec of right to oonteet—Revision. C, 122, 



Efi/efeace— (Conti nued) . 

Appellate OoiiEt sending issue to first Gourt for evidence™, by first Court. D, E, 
, 129 . . 

Assignment oi contingent right under award pending. V, lOB, 107. 

—bar to further progress of suit. E, 183. 

-~by an infant. D, 11. 

— by an assignee of a bnainess. J, 11, 18. 

. —by assignee of debt. Z, 12. 

—by Court witliout jurisdiotion— ■Acquiesoenco of parties. F, 129. 

—by one partner. C, 10 ; W, 118, 119. 

— by one partner -Others if bound. 1^7,118,119. 

—by only soma of the parties—Objeotion as to non-joinder, waiver of. 1, 117. 
—by parties before a Oonoiliator— Referenoe by parties to suit — Compulsory 
reference by Court. Act XVII of 1879, S. 12, 228, 

—by some of the parties. J, K, 117 ; L, 187. 

—by some of the parties and trial between others. Z7, V, 118. 

—by Tahsildar in a mutation case. F, 113. 

—by unauthorised agent — Ratification by principal. M, 184. 

— by widow in possession of husband’s estate— Whether binding on reversioners 
who are no parties. U, lOB. 

Claim for custody of minor wife. A, 12S. 

Oondifciona for a valid — . ^1, 115. 

. Oourc cannot coerce patties to oonsenfi to. Z, 123. 

Court’s power to authorise submission so as to bind the infant. E, 11. 

Delivery of cross claim. T, U, 85. 

Dismissal for default after — . B, 132. 

Effect of a—. JB, 0, 131. 

Ex parte defendants nominally on record need not join in the—, C— •£?, 116. 
Factum of, which Court to determine. D, 186. 

—fallen through— Procedure. J, 143. 

Piling of— . F, 126. 

Irregularity in the course of — Waiver. E, 9. 

Necessity for consent of parties to—. D, 122. 

— not joined in by all parties, legality of.‘ E, 116. 

Objection as to factum of, duty of Court. N, 190. 

Objection as to validity of — ^Second appeal. H, 128. 

—of disputes between two firms— Scope of the enquiry. Q, H, lOS, 

— of disputes by Magistrates to Collector, Beng. Reg. VII of 1822, 8. 34, 213. 

— of matter iu issue. X, 125. 

—of revocation of probate. Z, 12S, 

Parties to have power in relation to subject-matter of — . B, 116. 

Parties to, if can object to the legality of the award. D, 158. 

Pure question of law. B, 123. 

Question of dismissal of members of Devastanam Committee, Aot XX of 1863, 
S. 105 242, 

Second, on tho same submission. 1,129. 

-— secured by misrepresentation and undne influence. H, 123. 

Submission executed by some parties— Effaot. B, 10, 

Subsequent, is DO bar to suit. H, 183. 

Suit for partition— Widow in possession if necessary party for a — . F, 116. 
Supersession of— , 131 ; X, 139. 

—to arbitration without intervention of Court by parties to suit— Procedure for 
filing award, M, 190. 
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INDEX. 

(Oonducica). : 

—to arbitrator to be appointed by thM person. S. 7, 21. 

— to settle price— Decree on valuator’s award, JS, 12S» 

—•to several arbitrators— Befusal or omission o£ some to aot—Effeot. X, ii. 
—to three arbitrators— Award by two, Y, Y, M. 

to two arbitrators— Power to appoint umpire, Soh. I, K. II, 92, 

— nader Act VIII of 1359. Act XX of 1863, S. 17, 2S2. 

Validity of a'ward on reference by Hindu father. 192, 

—Voidable— Aequiesoenoe. S, 71. 

Waiver of condition in—. Y, 153. 

What are costs of—. X, V, 107. 

When Court oannot supersede—. I, 138. 

When Court may or should supersede— . G, B, 138. 

Where a judicial inquiry is intended, there is a, to arbitration. W, 16. 

Where fraud is charged. _ 85, 86, 

Withdrawal of suit after—. B, 131. 

Withdrawal of suit after, permissibility of. W, 125. 

—with the intervention of Court. A, 1. 

Befermce of, Dispute concerning personal chattel or personal wrong, Af, 12, 

Failure to pay claim. N-l, 12. 

Partition of the lands of joint tenants. Q, 12. 

Partition of the lands of tenants-in-oommon. R, 12. 

Price of property, N, 12. 

Question of law may bo referred. F, TF, 12. 

Questions between landlord and tenant respecting waste. !Z’, 12. 

Questions relating to tolls. 0, 12. 

Settlements of disputed boundaries. S, 12. 

The right to tithes. P, 12. 

Title to land by devise. O, 12. 

Refusal, Arbitrator appointed without consent—, to act. 2— B, 137, 138. 

Arbitrator not to be punished for, to attend. U, 140. 

Arbitrator’s, to receive evidence, I— S, 97. 

—by one arbitrator to act — Award by remaining arbitrators. C, D, 138. 

Filing a plaint not amounting to— . Act 1 of 1877, S. 21, 248. 

No proof of, to refer— Suit for damages for breach of contract — Agreement to 
refer to arbitration any dispute arising under the oontraot. Act I of 1877, 
B. 21. 2S8. 

— of arbitrator to accept nomination — Appointment of now arbitrator by Court. 
18S. 

—of arbitrator to act— Agreement to refer not suhaiating. Act 1 of 1877, S. 2l„ 

219. 

—of arbitrator to state case or delay award. J, 38. 

— of arbitraTior to wait for absent witness, Y, 97. 

—of first umpire to aot— Appointment of fresh umpire. B, 32. 

—of party to appoint an arbitrator. X, 32. 

—of party whose arbitrator declined to aot to suggest another — Pov/er of Court 
to appoint new arbitrator. T, 137, 

Power of Court on, of arbitrator. TF, X, 137. 

—to amend award remitted on ground of illegality. T, 161. 

—to arbitrato to be before suit, Act I of 1877, S. 21. 248, 

— to oxiimiuo all witnoBsos. 161, 

— to file award— Separate suit, 0,199, 

— to nominate arbitrator, effeot of, I, 138. 
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Be/'MsaZ“>“(Ooncl-aded). 

Umpire agreed upon by patties refusing to aofc—Power of Court to appoint a new 
umpire, P, !36, 

Umpire refusing to hear party. X, 9?, 

Eegi&tration, Award dictated and signed by parties — Signing parties whether allowed to 
pick holes in award. X, 158. 

— of awards, L, 202. 

PeZspioMS JEfidowment 4ci, Suit under. P, 130, 

Rdigmu^ mdoionw^ts, Decision of whole suit oanaot be referred to arbitration. Act 
XX of 1363, S. 16, 2il. 

Question of dismissal of members of Devastanam Committee. Aot XX of 1663, 
8.16,232. 

Question of removal of trustee, Aot XX of 1863, S. 16, 231. 

Referenoe to arbitrators. Act XX of 1863, S. 18, 231, 

Remand, Decree passed without enquiring into objsotions to award. K, 182, 
Bewission, Arbitrator ftmctm officio. JB, 49, 

Arbitrator guilty of legal miaoonduct as distinguished from moral misconduct. 

r. 81. 

Arbitrator mistakenly declining jurisdiction, X, SO. 

Arbitrator not acting as per directions in the order of. X, 155. 

Award bad in part. L-1, L-3, 51. 

Award bad on the face of it. A, 51. 

Award imperfect in part. X, 51. 

Award in excess of the claim. 1-7, 49. 

Clause in submission excluding power of Court to remit matters. R, 15. 

Costs not correctly certified. B, 51. 

Court cannot remit unnecessarily. 0, 151. 

Discovery of new evidence is a ground for remission. I, 49, 

“for a specific purposa“Notice to parties. I, 82. 

— for deciding matters not referred. 0, P, 152. 

—for disregard of law or custom. S, 152. 

—for illegal set-ofi. T, 153, 

— for mistakes and omissions, J, 131. 

Fresh taxation after, of award. 0, 75, 

Irregularity in proceedings before arbitrator. E, 52. 

Misapprehension of evidence, W, 50. 

Miscarriage in the conduct of the reference. B, 49. 

Mistake admitted by arbitrator. K, 49. 

Mistake apparent on face of award. 0, 80. 

Mistake as to legal efieot of award, P, 49. 

Mistake as to name. M, SO, 

Mistake of arbitrator, el, 39. 

Mistake of law— Arbitrator admitting mistake. 77, SO. 

Mistakes not vitiating award. P, SO. 

—of award. S. 13, 48; W, 167. 

— of award, when can be made. D, 48. 

— of illegal and defective award, R, 152, 

— of private award. H, i5i ; B, 195, 

Omission to find separately as to items of claim, D, Si. 

Opportunity to explain a document. C, 51. 

Power of remitting award how exercised, P, 49. 

Propriety of— Which Court to determine. D, P, 181. 
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INDEX. 


.ErrfijssloK"- (Concluded). 

Eefiisal 4o remit award — Appeal. F, G, 161. i 

8uit for partition and poBsession— Award merely declaring shares of parties. F, 62, 
Time for making an application to remit an award. G, iB, 

—to arbitrators to provide for difierenee of opinion. Q, 133. 

—to cure a misnomer of a party, X, 52. 

—to surviving arbitrators. Q, 52. 

When award may be remitted for reconsideration. Bom, Act V of 1879, 8. 120, 
228 S. 14, 150. 

Power of Court to amend or, private award. F, 188, 

SemMMfiraiiow.'of arbitratiors. Beng. Act V of 1697, S- 54, 225. 

Be-open, Discretion of arbitrator to, case. B, 97. 

Eesermtion, Award reserving or delegating judicial authority. J, K, 99. 

—or delegation of ministerial act, L, 99. 

— to appoint Counsel to settle deeds, 0, 99, 

—to arbitrator— Construction. If, 99. 

—to stranger— Ooustruotion. JV, 99. 

Besignationi Withdrawal of, of office before acceptanoo— Effect. N, 0, 136. 

Bes judicata, Decree on award, E, 168. 

Order refusing to file whether. E, 195. 

jResfoyfl, Appellate Court may, an award set aside on insufficient grounds, i?, 136. 
Beturn, Arbitrator to, records to Court, U, 147. 

Bevemie officers, Nomination and substitution of arbitrators by — , E’unjab Land 

Revenue Act {XVII of 1887), S. 131, 216. 

Order of refecenoQ and contents thereof. Pun jab. Land Revenue Act (XV 11 of 
1887), 8. 128, 215. 

Power to refer to arbitration. Punjab Land Revenue Act (XVII of 1887), 
S. 127,21.5. 

Bmreal, or alteration of award. Act XXXII of 1855, 8. 7, CL 11, 240. 

Beversioners, Reference by widow in possession of husband’s eatato—Whethor binding 
on, who are no parties. B, 106. 
jBeuieiCi Courts not to, award upon merits. - Jf, 0, 102. 

—of decree passed in aoeordanco with award. 174. 

JBsmsioft, All parties not joining in reference — Waiver of right to contest, 0, 122. 
Award oases held not revisable. A — jB, 207. 

Award oases hold revisable. S— 206, 207. 

Claim against Military officer— Decree in terms of award — Interference by High 
Court, R, 206. 

Decree passed upon award. N, 208. 

—in arbitration proceedings. E, 156. 

Objection to the conduct of arbitrators, B, 158, 

Procedure adopted in superseding arbitration not prescribed by law. I, 143, 

— when does not lie in oases in which an award is given. 0—T, 174. 

—when lias in oases in which an award is given. .K— Af, 174. 

BsuocafioM, Agreement for reference not completed. 0,24. 

Application for revocation when should he made. K, 26. 

Arbitration clausa in Charter-party^ — Injunction to restrain arbitration— Revo- 
cation of submission— Discretion of Court, L, 26. 

Arbitrator, owj-nmififeaj' of one of the parties, 0, 22 ; B, 124. 

Arbitrator exceeding authority by receiving improper evidence. S, 124, 

Arbitrator making mistake of law. H, 21, 22, 



INDEX. 


.li*3?;oeai5io?j'"“(CoB.c,Iudsd). 

AL'bikator’s indebtednesa to a party— Revocation, P, 22, 23. 

Arbitrator willing to receive evidence wrongly rejected. X, 22, 

Bankruptcy of a party. R—T, 23. 

Collusion of arbitrator, iV, 22 ; Q, 124. 

Corruption of arbitrator— Revocation. M, 22. 

Death of a party. CT— Z, 23, 24, 

Death of a party after sobmisaion is made a ruie of Court. 2, 24. 

Death of infant— Bevooation as to guardian. X-3, 2$, 

Discretion of Court. P—£r, 2S, 26. 

Enquiry by arbitrator finished— Arguments heard — Subsequent death of a 
party. At, 24. 

Excess of authority by arbitrator, L, 22. 

Good cause for. iV, 124, • 

Improper reception of evidence. I, 22. 

Indebtedness of arbitrator to a party. P, 124. 

—inferred from conduct of parties — Contract to refer to arbitration— No time 
fixed for award. Aot I of 1877, S. 21, 248. 

Leave to revoke submission to arbitration— Procedure. 2,26. 

Leave to revoke to be sparingly granted. E, 25. 

Long and unreasonable delay of a party to prosecute proceedings. <3, 23 ; 
0, 124. 

—of agreement to refer. J—M, 123 ; Aot I of 1877, S. 21, 248. 

—of authority of arbitrators. Act I of 1877, S. 21, 248. 

Patties with severed interests —Death of one. X-1, 24, 

Party cannot resile back from refetenoe. F, 20. 

Question of law involved. J, 21. 

Reception of evidence behind the baok of a party. 22. 

Several agreements to refer differences to arbitration— One application to revoke 
submission in ail the oases. /, 26- 
Stipulation to prevent death from being a revocation. F, 24. 

Submission not revocable without just cause. Z~~E, 20, 21, 

Submission to be irravooable except by leave of Court. S. 5, 18. 

Umpire improperly appointed by lot. B, 24, 

Bight of suit, Agreement to refer to arbitration. Act IX of 1872, S. 28, 248. 

Rules, Local Government to make—. Aot XYII of 1879, S. 49, 238. 

—not in accordance with the Act are inoperative, 2, 91. 

Patty agreeing to submit to arbitration of Bengal Chamber of Oommaroe— Party, 
if bound by, S-1, 43. 

Power of High Court to make, S. 20, 90. i 

\S - 

(Saw 0 / r/oor^s, Condition referring disputes -to arbitration— Notice. /, 8, 

Samples, Award on inapeotion of. TF, 97. * t 

Second appeal, Av/ard set aside by first Court— Decree by appellate Court in aooordanoa 
with award. X, 178. 

— in cases of award. 17— TF, 175, ' . ■ ^ 

Objection as to validity of referenoa, H, 126, 

Order of lower appellate Court rejecting application to file award, F, 178, 
Second ar2)i/,yftfiow, Necessity for. JS, 138. 

Secret inquiries, Private and, by arbitrator, X, 160. 

SerlMcfion 0 / pw’l, Award providing compensation fori’ 17,194. 
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Separate aruards, Neccsaity for. P, M9, , 

Part: in exoeas of authority separable. Q, 4l9, 

Voia portion separable. 12,119, 

Set-off, Bemission for illegal. T, 183. 

<7 asi(Je, Grounds for, an award. 1,151; S, 15, 193. 

Suit to set aside award, S, 151. 

Setting aside aimrct, ESeot of order. S, 133. 

Order, when appealable. F, ISS. 

Time for application to set aside award. T, ISS. 

Settlement, arrived at by parties on the advice of arbitrators. T, iM. 

Bctihment o-fficer. Power to refer disputes to arbitration, Assam Reg. I of 1886* 
S. M3. 218. 

Several contracts, One award in respect of disputes pertaining to. J, K, 105. 

Show came, Meaning of. F, 188 ; Aot XVII of 1879, 8. 44, 231. 

Sipnatwre, Award not signed by parties— Validity. B, 14S. 

Award not signed by the minority. 0, 14S. 

Award to be signed and filed. S. 10, 144. 

— of parties to award. A, 143. 

—on application for retereuoe, abaenoe of. S, 121. 

S/ei22, Arbitrator not liable for want of, or negligence. P, 81. 

Slips, in award, X, 1S3, 

Small Came Court, Jurisdiction of, to receive application to file award, U, 188. 

Special case, Application to state a, when may be granted. I, 38. 

Arbitrators applying for Court’s opinion on burden of proof. H, 148. 

Arbitrator should find facts— Court to determine points of law. M, 89, 

Case stated pending arbitration —Award wrong in law - Power of Court of Appeal, 
B, 40. 

Costs of, stated. 0,39, 

Form. 110, 

Opinion of Court on, 8ubmittad-“Appo.al. P, Q, 39. 

Order for statement of case made— Kofecenoe to bo adiourned, N, 39. 

Power to stats ease for opinion of Court. S. 90, ill. 

Refusal of arbitrator to state a. N, 83. 

Statement of, by arbitrators or umpire. R, 11, 148. 

Statement of— English law. B—E, 37. 

Statement of— Indian law. 

Stating an award in the form of a, and stating a ca.so for opinion of the Court— 
Difierenoe, H, 88. 

Specific performance. Delay in enforcing, of award. L, 68. 

Distinction between suit on award and one for, of agreement to refer to arbitra« 
tion, Aot I of 1877, 8. 21, 248. 

— of agreement to arbitrate— Enforcement of award. J, 10. 

—of award not consistent with submission— Enforcement of part of award. 

X,6S. , , " ... 

Power of Court to decree, of award. I, J, Q7, 

Suit on award is not a suit for. U, 197. 

Specific Belief Act, 1877, Exclusion of certain words in the. S. 22, 208, 

Stamp, See OOUST-PEB. 

Agesemant contained in bought and sold notes, V, V, 9, 10. 

Agreement enlarging time or changing arbitrator requires, F, 40, 

Agreement supplemented fay a memo, of later date. X, 10. 

Award directing partition. I, 201. 
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8ianip-~{GQxxalv!Ae&). 

Dooumenii nofe fiuly stamped admitted into evidence bj' aEbitratort; ;.ubtqu6atly 
called into question. iJ, iO, 

Letters submitting to arbitration need not be stamped. T, 9. 

Several parties having separate legal interests submitting to arbitration, IV, IG. 
Stamp duty for an agreement to submit. S, 9, 

Unstamped award— -AdmiBsibility on payment ol penalty. K, 202 . 

Stay, Power to, proceedings where there is a submiasion. S. 19, ?6. 

Stay of execution,- of award pending decision of a suit between the same parties. L, 'ii. 
Stay of proceedings, Active litigation between one party and arbitrator. /, S'S. 
Agreement to refer impeached, 0,89. 

Appointment of receiver. X, 90. 

Arbitration condition precedent. F—H, 80. 

Award subsequent to action. I, 77. 

Charge of unreasonable conduct against arbitrator, B, 82, 83. 

Collateral agreements to refer. B, 78. 

Court bound to exercise its discretion. W, 80. 

Defendant having a bona fide counter-claim may apply. F, 77. 

Discretion of Court to stay legal proceedings. V, 90. 

Governing principle. D, 80. 

Misconduct of arbitrator. ,dl, 82. 

Party applying for stay should be ready to do all things necessary to proper 
oonduot of arbitration. S — U, 90. 

Plea of agreement to refer. JS, 80. 

Right to stay where the only question is one of law. F, if, 82. 

Several disputes, one only referable. M, 88. 

Submission gives right to apply for. F, X, 79. 

Sufficient reason for stay— OrtMS of proof. X, 82. 

Suit commenced prior to award — Injaaotion. G, M, 77, 

Trustee in bankruptcy whether may apply. E, 77 . 

Where there is a submission. S. 19, 76. 

Whether all parties must join in applying, f , 81 . 

Stay of suit, where there is an agreement to refer to arbitration. 3, 18, 182, 

Stay proceedings, Application to, when should bo mida. V, 82. 

Jurisdiction of the High Court lo, in the Court of the Small Causes. Wt 82. 
Step in the proceedings, Acquiesoenoe in an order to produce documents. T, 81. 

A, meaning, /, 81. 

Applications amounting to steps, R-^E, 81. 

Applications not amounting to steps in the prooeadings. 0 -”i2, 81. 

Negotiations between parties or solicitors. S, 81. 

Strangers, Award does not bind.— W, 184. 

Award has no force between. 0— T, 105, 106, 

— cannot claim benefit under the award. 0, 18i. 

Submission, Acejuiesoenoe in the mode of ascertaining share due to each partner, Q, 9, 
Agreement amounting to a bond and not a, to arbitration. L, 8, 

Agreement enlarging time or changing arbitrator is a new. P, 9. j 

Agreement to submit to be in writing. P, 4. 

—and contract to submit— Difiecenoa. O-U, 4. 

— by a bankrupt, I, 11, 

— by father or manager. H'Z, 11. 

— by guardian. <?, H, 11. 

— by mother for her minor children. H-«J, 11 . 

Clause in, excluding power of Oourt to remit matters, E, 15. 
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SMfeMMSSiiJW— (Conoluded). ■ „ 

OoHsti’uotion of a will. F, 13. . 

— oonf.ainiBg no provision for appoiDfimeafe of umpii'e, N, 0, 31, 

GoaoKal on each eida noting on his own brief. B\T. 

Diiod ofj not sseoutad by some parties— Authority of arbitrator whaa ooma-sen” 
oes. P, 93, 9i. 

Dofinition. 8, 4i, 'I. 

—determining quantum of oompenEation. S, IS- 
Dispute arising after. X, li. 

Dispute batwaen husband and vvife. i$. 

Eiffeot of— Whether Court’s jurisdiotion ousted. P -i?, i9, 

Basantiai part of. 0,19. 

E’uture use of property. . D, 13. 

—gives right to apply for stay of prooeedings, F, Z, IQ, 

Ilieg.al items in acoount, B,iB. 

Illegal matters cannot be referred. C| 13. 

Intention to deprive legal right. 2\ 16. 

— in writing not under seal — 'English Law. Z, 6, 

—made before Act— Costs. N, 109. 

Mere stipulation without agreement— Effect. T, 6. 

No special form of, required. M~0, 9. 

No suit for any matter within scope of. X, 103. 

Notice of, necessary. B, 147. 

Plea of limitation. O, 16. 

Presenting the award is not, of the award. H, 19B. 

— prior to Act. JV, 27, 

—providing that parties or witne.saes shall be heard or not as arbitrators ohose. 
B-3, 34. 

Provisions implied in submissions, 3. 6,26, 

Provisions to be implied in Soh. I. 92—106. 

Submission of the question of dissolution of partnership. /L 18. 

Substantial part of plamtife’ oauao of action not within, Q, 78. 

Stipulation in an inauranco policy. D, 'J. 

— to be irrevocable except by leave of Court. S. 5, 18, 

—to the arbitration of the Chamber of Oommorce— Sotting aside award, F, 60. 
Validity of judgment may be referred. X, 13. 

—whether takes away right of suit. V, TK, 79. 

StibstUutioyi, of arbitrator by parties. Punjab Land Bovouvuj Act (XVII of 1887), 
S. 130, 216. 

Sttit, after decree made in aooordauce with award. E, 176, 

After roforonoe, Court cannot hear tho, without suporfisding reference. .D, ISl.' 
Agreement to forbear from suing third party, Act IX of 1872, B. 28, 243, 
Agreement to refer—, filed notwithstanding. B, 182, 

■ . Agreement to refer, when no bat to. X, 79. 

Award secured in prooeedings under 8. 17 declared void—, to enforce award. V, 161. 
Oontcaot to submit— Subsequent institutiou of, Eliaot, L, 'll, 78. 

Dismissal for default after reference. //, 132. 

Distiuotion between, on avyard and one for spooific performanco of agreement to 
rater to arbitration. Act I of 1877, S. 21, 248. 

Existence of agreement when no bar to—. Aot I of 1877, S. 21, 249, 

InfruetuciUB arbitration hot bar to, F, 183, 

Insolvency prooaedings, soffioient ground to refuse to stay. Q, 88, 

. —involving setting aside o! award— Limitation, X, 200. 
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mDEX. , 

Sm'iS— (C oneludad) . 

— lies feo eafoEce award. 0,196. 

No, for any maUer wifeiiin scope of submission. X, 103. 

Non-suit of, to set aside decision ; also suits ag-ainst arbltratoEa. Bang. Bsg. IX 
of 1833, B. 8. 21®, 

— on award baaed on registered agreement to refer to arbilratiou — Limitation. 

IF, 200, 

■—on award is not a suit for specific performance, U, 107, 

— on award when not valid in law. T, J9?. 

Proceeding with reference after notice of. 77. . 

Eafusal to file award— Separata— . 0,195, 

Stipulation prohibiting, on agreements. Act IX of 1872, S, 28, 2®S. 

Submission whether takes away right of, F, TF, 79, 

Substantial part of plaintiffs’ cause at action not within submi.ssion. Q, 78. 

— to compel a party to award to act up to its terms — Limitation. O, 201, 

— to compel a party to sign a reference. Act I of 1877, S. 21, 2®8. 

— to enforce award —Limitation. F, 200. 

— to file amended award—LimiSation. B, 200. 

—to recover immoveable property under avrard— Limitation. 199, 200. 

— to recover money due under a registered award— Limit.atioa. U, 200, 

— to recover property discovered after award. I), 147, 

— to set aside award. H, 157. 

— to set aside decree based on award. 0, 198. ” 

Withdrawal of, after reference, patmissibility of. IF, 125. 

— with reference to matter within submission, N, 78. 

Summoning, witnesses and default, 8. 7, 139, 

Supersede, On failure to make an award, Assistant Superintendent may, the 
arbitration. Beng. Act I of 1887, S. 16, 220. 

Superseding, Efieot of order of Court, arbitration. Act IX of 1872, S. 28, 246. 
Sufevsession, Grounds for superseding a reference to arbitration. L, ISO. 

No formal order of— Proceeding after time with suit. 6f-2, 153. 

No order superseding arbitration— Jurisdiction of Court. 0, M2. 

—of reference, efieot of. K, 1E9. 

Order superseding award cannot be passed after completion of award. H, 143. 
Survey officer, Power to refer to arbitration. Bong. Act I of 1887, S. 12, 220, 

■ ■ T 

Tahsildars, Kanungos and, may be employed as arbitrators. Beng, Reg. VII of 1822, 
B. 33, 212, 

Reference by, in a mutation case. F, IIS. 
recimicai mZes, Arbitrator not bound by. P, 140. 

Things, Parties to reference should produce all, called for before arbitrators. Sch. I, 
R. VI, 95. 

2'ime, See Skiiargement. ' 

— allowed to make award expired — Umpire may enter on reference. Sob, I, 
R. IV, M. 

Award made after expiry of. D, P, 39. 

Award made after, fixed— Validity. F, Z, 131, 

Avrard sought to be filed rejected, as made out of, and inoperative— Order, if legal, 
F,95. . 

Award to be made within, fixed. Z,.131. 

Conduct may amount to consent. Q,^7, 

Day for making award stated. AI, 46. 



XL INDEX, 

T4?MiS“»>{0cnQlaidsd), 

DiEerc’tson o£ Court to eolatge, for delivery of awacd. Z,i^i, 

DisorsSiion of Court to extend, not confined to question of arbitrator’s diligsiioa. 

D-1, is. 

Enlargement by arbitrator ratified by Court, I/’, G, M. 

Enlargement by Court— Enlargement by arbitrator — Difierance. B—J, 48, 46. 
Enlargement " until ” a day named, meaning. ^,48. 

Enlargement to be signed. 1^,48. 

Enlargement should be according to submiaaion. W, 47. 

Enlargement refused where long delay ie not explained. 0, 46. 

Enlargement of, after death of a party. M, 46. 

Enlargement after expiry of original, it, 46. 

Enlargement by ra-exeouting Bubmissioa. ^T, 48, 

Enlargement of, by consent. P, 46. 

Enlargement from, to time. L, 46. 

Extension of, for making award. S. 8, 140, 

—for filing award. N, 146. 

—for making an application to remit an award. Q, 49, 

Form of enlargement. Z, 48. 

No extension of, allowed whero the award has been made and filed beyond time. 
jS, 45. 

Non-submission of award within, fixed by Court, B- /, 138. 

Objeotion as to, of delivery of award taken in appeal. A, 131. 

Order for enlargement of, should bo expre,ss. E, ii2, 

Power of Court to enlarge, after award. A —D, 44, 4S. 

Power of Court to extend, F, 141, 

Refusal of arbitrator to allow,, to get oouuBel. O, 53. 

Waiver of objeotiona to milking award after specified, Y, 95. 

Waiver of objection to invalid onlargoment. R--T, 47. 

—within whitsh umpire should make bis award. Seh. I, H. V, 96. 

Tithes, The right to. P, 12, 

Title, Award not filed in Court— Dood of convey anoo not executed — , to property. Y, 197. 
Tolls, Questions relating to. 0, 12. 

Trade acsociaiion, A, may be arbitrator. T, 27. 

Transfer, Efiact of an award to, property, Z, 197. 

Trial, Reference by some of the partio.s .and, bolwoon othoca. U, V, 118. 

. ' ■ ' U 

Umpire, agreed upon by parties refusing to not — Power of Court to appoint a new 
umpire, P, 186. 

Agrooment not providing foe difieronoe of opinion— Appointment of, by Court. 
S, 185. 

—appointed by Court— Powers. S, 35. 

—appointed by lot and not by choice, 63. 

Appointment of an—. Beng, Act I of 1887, S. 14. 220, 

Appointment of, oonditional on acceptanoe. C, 32. 

Appointment of, to be signed by arbitrators together. li\ 0, 92, 

—asking promoters to take op award and pay foes. M, 64, 

Award by, without consulting the acbitratars and differing from them. E, 134, 
—chosen by lot. O,- V, 31, 

Delegation of powers— Arbitrator* N— D, 134. 

Disapproval by patties of an efleotually appointed. D, S2. 

Bvideaoe reoordod by, alone. F, 164. 



INDE^e. 




I/wpiffi—IOonoludea) . 

Extension of time for, to make award, Jf, IJl, 

Failure to appoint— Application to Goucfe by summons to appointarbitrators — 
Other party not made reBpondent. Jj, M, 3i. 

No provision for difference — Power of Court to appoint. Y, iSi. 

—not agreeing with any arbitrator. N, 14S, 

Power for the Court in certain eases to appoint an arbitrator, or third arbitrator, 

, 8 . 8 , 28 . 

ProviBion lor appointment of, according to certain rnlaa. P, 31, 

Provision for appointment of, before arbitrators enter upon reference. M, HI. 
Befueal of first, to act— Appointment of fresh, B, S2, 

Eefusal of, to re-hear evidence. N, 57. 

Kemoval for misconduct, S. 16, 73. 

Selection of, F, 138. 

Submissioh containing no provision for appointment of. N, 0, 31, 

Time for appointing. 8, T, 31. 

Time within which, should make his award. Sch, I, R. V, 95. 

When can enter on the reference in lieu of the arbitrators, Soh. I, S. IV, 94 ; 
B. IX. 143, 

When his opinion prevails. Z, 13S. 

Undtie miimnc&i Beferenoe secured fay misrepresentation and. J?, 123, 

¥ 

Validity, Agreement not to (|uestioni of award. Aot IX of 1872, S. 28, 215. 

—of award opposed to Hindu Law. N, 119. 

Valuation, Arbitration and—Distinotion. 7, 16. 

—arrived at by valuers is no award, H, 187. 

Fixing sale price by valuers, J3, 18, 

FaZwafor’s, Baferenco to settle price— Decree on, award. E, 12S. 

Value, Where fixing, by arbitrator is not of the essence of agreement, E, JF, 17. 
Valuer, not arbitrator, Y, Y‘l, 16 \ B, 177. 

Fiew?, Action for non-repair of a house— Award on a, of the premises, F, 0, 96. 

w 

Wagering contract, Arbitration clausa in a— Award— Validity, C—E, 70. 

Waiver, All parties not joining in reference— of right to contest— Eeviaion. G, 122. 
Irregularity in the ooursa of reference. B, 9, 

—of condition in referenoe. Z, 193. 

-of objection. B, 90. 

—of objections to appointment. Y, Z, 32. 

—of objaotions to making award after speoifled time. F, 98. 

Referenoe by only some of the parties— Objeotion as to non- joinder of, I, Ilf. 
IFidow, Reference by, in possession of husband’s estate— Whether binding on reversion- 
ers who are no parties. U, 106. 

Will, Arbitrator cannot be appointed by. L, 18. 

Oonskootion of a. Y, 13. 

Withdrawal, Efiaot of 5 of suit since referenoe to arbitration. Aot I of 1877 , S. 21. 838. 
—of applicant from arbitration ptoeaedings, 0,187. 

—of resignation of office before aoceptanoe— Effect. N, 0, 136, 

—of suit after refarenoe, permissibility of, TF, 125, 

Withdrawal of suit, after reference. E, F, 131. 

' Within three mmtha,' meming. M, 93. 

6 






INDEX, 

Tfiinesses, AEbikatoi' flot taking steps to SQOure attendance of. i-\ 193. 

— oalleci by arbitEator against will of either of the parties to the arbikafeion. 

. E, n. . 

Court to ascertain, of proposed arbitrator. ?7, F, 137. 

Examination of arbitrator as a, Q-^8, S7, 88 ; S, 140. 

Examination of, by commission. 0,140. 

Examination of, or party in the absence of opponent, iS, Mj W, 188. 

—on reference should be examined on oath, Soh, I, B. VII, 98. 

Power to onforoe attendance of, in an arbitration. Beng, Act 1 of 1887 ' 

s. 15 , m 

Refusal to examine all. E, 461.. 

Securing attendance of, before private arbitrators, E, 186. 

Summoning, S. 7, 439. 

Writtmi agreement, Agreement in writing not signed, Q, 5. 

—and document embodying terms of agreement— Difference , S, B- 
Broker’s entry of contract in parohasor’s books, whether a, 8-2, B. 

—meaning. 0-i, 4. 

Original instrument need not contain the. &, 7, 

Written notice, not naming arbitrator. G, 88. 

Wrongfui dismissal, Action for, from service. 0 — E, 86, 87. 
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